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	Gautrain Management Agency 
· We recommend that the Bill be explicit in its acknowledgment of the importance of striking this balance by, where appropriate, requiring that the Transport Economic Regulator and/or Transport Economic Council consult with relevant regulatory bodies, who are mandated to regulate the provision of safe, secure, and reliable transport operations/ services, e.g. the Railway Safety Regulator in the context of the rail sector, prior to deciding on access requests and disputes between access seekers and infrastructure or facility owners. We view this as being important to ensuring that safe, secure, and reliable operations are not compromised in the name of economic regulation.

· The Bill is not very clear on the envisaged relationship between the Competition Commission and the Transport Economic Regulator, i.e. whether the Bill is intended to merely supplement the Competition Act, 1998 (Act No. 89 of 1998), thus whether the transport sector will still be subject to the Competition Act in relation to matters that the Competition Act provides for. In addition to this, it is not clear which of the two Acts or regulatory authorities will prevail in the event of a conflict, i.e. if the Competition Act or the Economic Regulation of
Transport Act will be applicable in such eventuality.



























	Comment has been noted. For example see S8(4)(c), the regulator must consider whether the applicant has received other regulatory approvals that may be required by or in terms of any law or regulations, or is likely to receive such approvals before the finalisation of its application.

Additionally, any safety matter within the jurisdiction of any regulatory authority like RSR, SAMSA, CAA, etc., the Regulator will consult such regulatory authorities and may formalize the relations with an MOA.




Competition Commission (CC) focuses on all the industries of the economy of South Africa. ERT Bill is solely about the transport industry and creates a shoe that fits the transport sector perfectly. The CC law is related to be post-facto regulation, whereas the ERT is related to ex-ante regulation. Therefore, there is no overlapping of the two, given that there will be continuous engagement with CC. Furthermore, the Department and CC have agreed to strengthen the relationship through a Memorandum of Agreement (MOA) which will contain provisions that direct parties to: coordinate and harmonize jurisdiction over competition matters; identify and establish procedures for the management of areas of concurrent jurisdiction; and facilitate access for the exchange of information and protection of confidential information. Also, principles and guidelines of the MOA will be informed by the existing relationship that the CC has with ICASA, NERSA and the like. So, this will not be a new space for the CC and Transport Economic Regulator.
The type of competition regulation undertaken by the CC and Competition Tribunal works best in sectors where competitive outcomes are possible, and intermittent regulatory contact is sufficient to resolve anti-competitive conduct. In sectors characterised by natural monopolies, ongoing monitoring and supervision is needed, which is outside the capacity of the Competition CC and Competition Tribunal. In these sectors ongoing economic regulation is needed to ensure market efficiency, fair prices and quality service. The jurisdictional exists but is manageable.
	PARLIAMENT LEGAL ADVISOR 

Policy matters. 

OFFICE OF THE STATE ATTORNEY

Policy matters. 

CONTENT ADVISOR 

Responses noted 

	
	
	Western Cape Government Mobility Department  
The Bill, in its current form, is not supported

Aspects Supported 

1. The powers which stand to be conferred to the new Regulator being broader than those at the behest of the Ports Regulator, which will likely make for more effective regulation.

2. Whereas the Ports Regulator is currently funded by Treasury and has been known to suffer challenges emanating from a lack of funding, the Bill contemplates that the Regulator will be funded by an annual fee levied against regulated entities, each contributing according to the proportional cost of regulating each entity. If implemented correctly, such a funding model has the potential to be effective and sustainable. There are substantial ties between the success of    economic regulation and regulatory independence, with the achievement of regulatory independence linked to the manner      in which the regulator is funded.

Further Inputs 

· While no express reference is made to the non- financial resource allocations, comments submitted by the Province previously highlighted the importance of absorbing existing personnel into the new organizational structure to avoid overburdening the taxpayers and industry with additional resources being directed to the Public Wage Bill. While the Bill attempts to ensure that the Regulator is self-sufficient through levies against industry, existing capacity should be used to staff the administration. Failure to use existing human resources to drive new functions causes undue delay and uncertainty in implementation.

· The intention is for the Bill to address the consequences of the current ills of transport and transport infrastructure; the domination by large inefficient state-owned companies with a high degree of market power over infrastructure and services.  Competition should be introduced by granting concessions to private operators to utilise publicly created transport infrastructure, including ports and rail. It is recognised that the Bill made some provisions for private sector participation, which is supported.

· The Bill envisages the establishment of a Regulator (with a panel and a Board), a Council and the appointment of various officers. The establishment of the various bodies and the appointment of officers should not become an additional burden on the taxpayer. Can the establishment of the above bodies and the appointment of said officers not be undertaken within existing structures, with existing personnel?

Southern African Bus Operators Association 

· The Memorandum provides a detailed policy review which is informative and interesting. While the Bill is primarily aimed at ending specialized sector regulators it is written very broadly in a “catch all” manner. It could have unintended consequences for the contracted subsidized commuter bus industry, as discussed under (2) below, as this industry has exclusive geographical operating rights once a contract has been awarded.
· The nature of contracting in the subsidized commuter bus industry is “competition for the market” and not competition “in the market”. In this regard any entity may compete for a 7- or 12-year contract, but once the contract is awarded the successful contractor has the right to solely operate the subsidized service for the duration of the contract. This means that no other operator will be given permission to compete with the incumbent successful operator for the duration of the contract. This is in line with international practice and supports the contracting business model in South Africa. By default, the successful operator will have market dominance as far as bus services are concerned (these operators compete with the taxi industry that has a 82% general market share in the country). It then appears as if this Bill will be applicable to the subsidized commuter bus industry and therefore raises many concerns as highlighted in the comments below.  We believe that the subsidized commuter industry should be exempt from the “market dominance” definition. The industry is heavily regulated via the contracting system where the Contracting Authority (CA) (provinces and local authorities), amongst other, specify passenger fares per km, annual percentage fare increases, routes and networks to be operated and quality of services rendered. The CA formally monitors activities to ensure contract compliance. There is also an extensive financial and operating reporting requirement in place where this and other information must be submitted to the CA. Many of these requirements overlap with the information requirements of the Regulator when investigating an entity.

· It appears as if there is significant overlap with the functions of the Competition Commission (CC) as the Commission also focuses (amongst other) on “dominant” firms. It is acknowledged that the Regulator will seek agreements with the CC in Section 42 (1) in terms of its functions. This is very important so as not to duplicate functions and services, for instance, the Competition Commission also embarks upon market enquiries – similar to what is proposed in this Bill.















· It is conceivable that many cases will be before the Regulator – many of which could be very complex. Will the Regulator be properly resourced so that decisions are taken in a reasonable time so as not to prejudice the Regulated Entity? It seems as if some of the timelines are very long – see our comments in this regard. This could really prejudice an operator and cause financial harm.

· We are concerned that the Regulator has so many powers to set and adjust rates, fares, return on investments etc. This is a very powerful tool that can cause great financial hardship to Regulated Entities if the Regulator gets it wrong. Regulated Entities ought to have the ability to sue the Regulator for such hardship in cases where financial harm is caused by wrongful Regulatory decisions or decisions are not reversed/amended soon enough as contemplated under section 12 (1).

Profs. Muller and Muller 

We do not believe the Bill as it stands will best serve the public interest, either of transport users or the broader South African public. It can potentially further destabilise sectors through unreliable pricing, creation of complexity where existing capacity is failing (e.g. access) and take skills from where they are needed (actual operations and management). There are four main reasons for this:
1. The main issues in the transport sector do not have much to do with price regulation and therefore are unlikely to be resolved by it.

· The basic fact is that there is no avoiding the need to fix public management and governance in the transport sector. Adding the proposed STER and associated regulatory structure will add cost and complexity without solving any of the fundamental problems in the sector. It will further reduce the resources and capacity available for precisely the better public management that is required. Given that key operators in the transport sector are state entities, the state has the power to determine prices without creating a special, separate entity (the regulator) to do so. The recent court case in which Eskom successfully sued NERSA demonstrates the wastefulness, ineffectiveness and inefficiency of that approach.
· Metrorail is dysfunctional because of, amongst others: failing infrastructure, deteriorating rolling stock, bad management and rampant corruption, an unrealistic funding model, safety problems on trains, etc. Regulating prices is a complete irrelevance where rail is option of last resort, so only likely benefit would be facilitation of privatisation through access…but: private operators would not be profitable without state subsidies, would rely on similar resources

2. Where price regulation is related to challenges in the sector, the state already has the power to resolve this and its failure to make the necessary decisions will not be remedied by introducing a regulator. 

· The problem is that the state/shareholder has not been willing to take difficult decisions and follow through. For example, the issue of excess port tariffs has been discussed for two decades. It was one of many important issues discussed in the NDOT’s National Freight Logistics Task Team (completed in 2005). The challenge there is that ending high tariffs would mean also reducing Transnet’s ability to cross-subsidise loss-making operations or/and operate without greater efficiency or state support. Introducing the STER, as the SEIA notes, will not resolve this on its own because the STER is a public regulator that will require a public mandate and associated cooperation/support from the shareholder. In other words, whether such problems are resolved will still depend on the political will to do so; a regulator is neither necessary nor sufficient to resolve them.
· The National Ports Regulator is a good example. The regulator wanted the Minister of Transport to
separate port services from the rest of Transnet’s operations as envisaged by the relevant legislation. But that hasn’t happened because Transnet has been lobbying the government to retain the revenue from the profitable port business. And government itself is disinclined to tackle the financial challenges that would arise if the Ports Regulator was allowed to do its job and reduce bloated tariffs.

3. The broad regulatory model that would be used has not worked in other sectors like electricity and has at times failed dramatically in transport sectors of other countries. 

· The NDP in 2012 assessment was that regulatory agencies had not performed as envisaged, A notable example of the failure of the latter and, more broadly, of the regulatory model underlying the Bill is the National Energy Regulator (NERSA)’s failures to make appropriate tariff allocations to Eskom – as demonstrated by the late, rapid escalation in electricity tariffs. The NDP called for a reconsideration of the institutional arrangements and design of network regulators. Specifically, it drew attention to the broader requirements for effective regulation which is not just about the regulator. “The state itself must have adequate capacity and capability to formulate effective policies; support the design, establishment, review and improvement of regulators; and respond to issues identified by capable regulators.” We submit that these conditions are quite evidently not yet in place in the transport sector.
· Eskom and, by association NERSA, is the most notable failure. Electricity supply has effectively been devolved to a regulator with limited powers other than the short termism associated with pricing. SOE and regulator model was insufficient to protect from corruption, bad management and bad decision making but is impeding efforts to deal with the financial and operational crises.

4. The regulatory model requires scarce resources and skills which the country either does not have or at least could be much better utilised – especially in a post-Covid-19 economy. 

· The socio-economic impact assessment (SEIA) accompanying the Bill provides a useful quantification of our concern regarding cost and capacity: it suggests that the STER will cost between R78million and R133million, requiring between 90 and 145 relatively highly-qualified staff. In our view, this would not have been a progressive allocation of resources in the pre-Covid-19 era. Critical posts are vacant or have been defunded across the public sector. As a country we are in dire need of more skilled and committed public servants in a wide range of areas from education to municipal infrastructure management. Yet for fiscal and other reasons, there has been a paring back of posts even in areas where there are dire shortages. It is, we believe, not possible to justify the resource allocation proposed in that context. It is even less justifiable in the face of the dramatic worsening of our fiscal situation linked to the Covid-19 pandemic. But most importantly, it is not possible to justify this allocation of resources when the model proposed is at best likely to be ineffective and at worst could lead to a worsening of problems in the transport sector.

5. There are other, simpler models that could be adopted but ultimately the success of any model requires government to improve its management of the relevant transport sectors/modes.

· The water sector has been cited as one where a new regulator might be introduced. But it actually serves as a case study of how public entities can deliver well without an independent regulator. Bulk water prices are set by the national government department, using criteria legislated 20 years ago. The department calculates the tariffs and consults with major stakeholders. These include municipalities, big users such as Eskom and Sasol as well as organised agriculture. Price increases greater than inflation have to be justified. Unlike the electricity case, this system has worked reasonably well and tariffs have increased smoothly and predictably. User participation keeps government honest in its calculations.

TRANSNET 

· Transnet supports the establishment of the Economic Regulator of Transport, and it is the company's considered view that the development of such an important legislative tool for the advancement of the country's transport system, which serves as the backbone of the economy, warranted more than just written comments over the years of its development.

Single Framework of Economic Regulation of Transport

· The ERT Bill aims to consolidate the economic regulation of transport within a single framework and policy; to establish the Transport Economic Regulator; to establish the Transport Economic Council; to make consequential amendments to various other Acts; and to provide for related incidental matters. Transnet's concern is that the ERT Bill fundamentally shifts from this objective when it focuses on other various substantive matters of policy development, competition regulation and oversight on safety regulation. The shift in focus exposes the transport industry to over regulation, resulting from different methodologies applied by multiple regulators.

Green and White Paper

· At times, the process of making a law begins with a discussion document, called a "Green Paper". This is drafted by the Ministry or government department ("department") dealing with the particular issue in order to provide context and signal their intent or objective regarding a particular policy (for example, the Department of Transport). It is then published so that anyone who is interested can provide comments, suggestions, and ideas.

· A Green Paper is sometimes followed by a more refined discussion document, called a "White Paper', which is a broad statement of government policy. This is drafted by the relevant department or a task team designated by the Minister of that department (for example, DOT). Comment may again be invited from interested parties. The relevant parliamentary committees may propose amendments or other proposals and then return the policy paper to the Ministry or department for further discussion and final decisions.

· It is worth noting that the economic regulation that is envisioned in the ERT Bill only targets Transnet Freight Rail (''TFR"), a division of Transnet SOC Ltd as it is seen to be a freight rail monopoly. It should also be noted that TFR competes with commercial road freight operators for land freight transport market share. Currently commercial road freight operators still have in excess of 75% of the total land freight transport market share and directly compete with freight rail, particularly on general freight corridors.

It is further important to note that there is currently no Green or White Paper specifically targeted to all transport sectors to be regulated by the envisaged Act. It would have been preferable to have had in existence a Green or White Paper for Economic Regulation of Transport Sectors (i.e., rail, road, civil aviation, and ports). Such a Green or White Paper would have assisted stakeholders/regulated entities to understand the conceptual thinking behind the proposed law reform. Stakeholder consensus and "buy-in" is critical to ensure broad acceptance of law-reform initiatives.
	
Observation is noted.  However, there is no specific question raised in the provision of the bill.


Observation is noted.  However, there is no specific question raised in the provision of the bill.



Observation is noted.  However, there is no specific question raised in the provision of the bill.
















Comment is noted, the Single Transport Economic Regulator will absorb existing personnel from the Ports Regulator and assume the functions of the Regulating Committee, Air Licensing Councils (both international and domestic) and some of the employees providing the secretariat functions for the for the Regulating Committee and the Air Licensing Councils might be seconded to the regulator.





Observation is noted.  However, there is no specific question raised in the provision of the bill.










Observation is noted, the intention of establishing these parallel entities is to ensure that we address the issue of lack of capacity and skills with the economic regulation sphere, while introducing the appeals body these are going to be new appointments except the officer responsible for maritime who will be transferred from the Ports.  





Observation is noted.  However, there is no specific question raised in the provision of the bill.








Observation is noted, clause for 4(7) does allow the Minister to exempt an entity from falling under the application of this Act if it meets the criteria listed, therefore.

































Competition Commission (CC) focuses on all the industries of the economy of South Africa. ERT Bill is solely about the transport industry and creates a shoe that fits the transport sector perfectly. The CC law is related to be post-facto regulation, whereas the ERT is related to ex-ante regulation. Therefore, there is no overlapping of the two, given that there will be continuous engagement with CC. Furthermore, the Department and CC have agreed to strengthen the relationship through a Memorandum of Agreement (MOA) which will contain provisions that direct parties to: coordinate and harmonize jurisdiction over competition matters; identify and establish procedures for the management of areas of concurrent jurisdiction; and facilitate access for the exchange of information and protection of confidential information. Also, principles and guidelines of the MOA will be informed by the existing relationship that the CC has with ICASA, NERSA and the like. So, this will not be a new space for the CC and Transport Economic Regulator.

Observation is noted.  However, there is no specific question raised in the provision of the bill.








Observation is noted.  However, there is no specific question raised in the provision of the bill.












Observation made by Profs. Muller and Muller 
 is noted.  However, there is no specific question raised in the provision of the bill.





































































































































































Comments and observations made by Transnet are noted.  However, there is no specific question raised in the provision of the bill.




	PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR 

Responses noted.

























































PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR 

What are the legal remedies available to entities where “ where financial harm is caused by wrongful Regulatory decisions or decisions are not  reversed/amended soon enough as contemplated under section 12 (1).” 

Other responses are noted. 


















































































PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR 

The input was made that the broad regulatory model that would be used has not worked in other sectors like electricity and has at times failed dramatically in transport sectors of other countries. Has the Department reviewed the implementation of the broad regulatory model in other sectors / countries to identify challenges and reasons for limited success in such sectors / countries so that the same pitfall can be avoided in the economic sector? 

Has the Department undertaken scenario planning with the use of a simpler model? Profs Muller, for example uses water as a case study of how public entities can deliver well without an independent regulator. Which policy alternative were in fact considered and why was the current model preferred? 


Other responses are noted. 














































































































































PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR 

 The advantage of the policy making process is that stakeholders would be involved throughout the process including agenda setting and testing of alternate policy options. It also sets out the policy principles against which action, including the assessment of the intention of provisions of the envisaged act, is to be weighed. 

Is it the Department’s intention to develop an Economic Regulation of Transport Policy, which should ideally have preceded the Economic Regulation of Transport Act?


Other responses are noted. 
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	Definitions
	Western Cape Government Mobility Department  


· The definition of ‘access’ should be extended to provide for other types of access seekers; not only those who provide goods or services to customers.

· The definition of “facility” is very broad and its meaning is uncertain. It is especially unclear what constitutes “physical infrastructure”. This definition affects many provisions of the Bill and, therefore, clarity is important.

· With the definition of “prohibited conduct” prohibiting any act or omission that contravenes the Act is very broad and could lead to unintended consequences - reconsider the wording.

· The definition of “service” is very broad and it is unclear what is meant. Elaborate on this definition, for the sake of clarity. This definition affects many provisions of the Bill and, therefore, clarity is important.


· The term “infrastructure” in the definition of “transport sector” should be clarified.


Gautrain Management Agency 

· Definition of “access”: It is not clear whether it is the intention of the Legislature that “a resource” is envisaged to include human capital in areas of scarce skills, e.g., intelligent transport systems. If this is the intention, the Portfolio Committee is entreated to take cognisance of practical challenges which this could pose about the protection of confidential information of the organisation whose employee is seconded to an “access seeker”, and operational difficulties that the former could be faced with whilst its employee is seconded under an “access agreement”. Explicit clarification of whether it is the intention of the Legislature that “a resource” includes human capital. If yes, provision of guidelines on possible measures that could be implemented to safeguard the confidential information of the organisation that employs the resource and prevent the detrimental impact of the absence of such a resource on the employer organisation, whilst an employee is seconded to an “access seeker”.

· Definition of “access agreement”: The meaning of the phrase: “facility of an infrastructure or…” (own emphasis) is not clear, given the fact that infrastructure is already included in the definition. Deletion of the phrase: “…an infrastructure or…”, between the words “facility” and “resource owner”, so that that part of the definition reads: “… access seeker to the infrastructure, resource or facility of a resource owner…”. 

As per our comment on the above definition, we recommend that “resource” be qualified concerning the intention of the Legislature and inherent  risks, as highlighted above.

· Definition of “confidential information”: This definition does not seem to go far enough, especially so, about organizations whose mandates are to merely provide a service, as opposed to running a profitable business. Inclusion of other categories of potentially sensitive information, such as “operational plans” etc.

· Definition of “goods or services”: The citation of the term being defined in the definition (not once but twice) complicates the definition. Amplification of the definition, to make it more user-friendly.

· Definition	of a “market”: The definition, as is, seems to denote a physical marketplace, even though the context in which it is used, in the Bill, has an economic connotation with reference, for example, to a market segment or market share. Amplification of the definition with express reference to a particular mode of transport; class of services	rendered; percentage of consumers within a particular mode of transport or who use a particular class of services; or an entity’s market power within the sub- sector within which it operates.

· Definition of a “prohibited conduct”: It is not immediately clear whether the duplication of the reference to price control, in (a)(ii) and (b)(i), bears any particular significance. The fact that (a)(ii) relates to the contravention of conditions attached to the price control, while (b)(i) deals with a charge
that is greater than the amount allowed under price control only becomes evident upon closer scrutiny of these provisions. This is especially so, given the fact that both provisions holistically and ultimately imply contravention of a price control determination. Consolidation of (a)(ii) and (b)(i).

· Definition of a “regulatory authority”: Given the fact that a regulated entity cannot, in the same breath, be a “regulatory authority”, the significance or necessity of the phrase: “…, but does not include a regulated entity in terms of this Act” is not clear. Deletion of the phrase: “…, but does not include a regulated entity in terms of this Act”.

TRANSNET 

· Definition of “Access Agreement” 

It appears on the reading of the above definition that the access agreement is an agreement that will be concluded by an access seeker and an infrastructure or resource owner. Therefore, it is unclear as to whether an access seeker is required to enter into another type of agreement with the facility owner or if the envisaged Act will not apply to facilities. Transnet recommends that this issue be clarified since the ERT Bill makes reference to the phrase infrastructure resource or facility in different clauses of the Bill. For example, the definition of access means the use of "infrastructure, a facility or a resource by an access seeker to provide goods or services to customers of that access seeker". This implies that there will be an agreement that ought to be concluded between the access seeker and the facility owner. Consideration may be given for the above definition to read as follows:
"access agreement" means an agreement between an access seeker and an infrastructure, resource or facility owner, setting out the terms and conditions for access by an access seeker to the infrastructure/ resource or facility of an infrastructure or resource owner, excluding any agreement regarding the safe operation of such access that is required by safety legislation; "

· Definition of “Economic Regulation” 

It appears on the reading of the above definition that it is not aligned to other clauses of the ERT Bill and seeks to extend the ambit of what true economic regulation seeks to achieve, which is to ensure In monopolistic market structures there is economic efficiency thus regulating decisions over price as well as access. Chapter 2 of the Bill provides for access to rail infrastructure and the Regulator will determine the cost of access to the rail infrastructure or facilities, however the definition of economic regulation appears to be limited to "facilities and services". This will in turn undermine and limit the scope of the envisaged Act, therefore Transnet recommends that the definition of economic regulation should be reviewed and include all the activities or sectors that the ERT Bill seeks to regulate.


· Definition of “Market”

Market is defined to mean any place where exchange for goods and services at a certain value exist. Transnet is of the view that the ERT Bill defines the phrase "market' incorrectly, whilst for comparison purposes market" is not defined in the enabling legislation that manages competition, i.e., the Competition Act, 1998. This Act only defines "market power" and "market inquiry" but does not define a market. Market definition is one of the most fundamental concepts underpinning essentially all competition policy and economic regulation issues.

The definition of the market in the ERT Bill suggests that an institution, a procedure, a social relationship, or a process constitutes a market. These elements cannot be defined as a market, yet they may form part of a market. Often there is temptation to conclude that the existence of one firm (or very few firms) in a market, leads to welfare loss, then competition policy should try to increase the number of firms to operate in a particular market. Such a conclusion would not be correct as keeping less efficient firms artificially in a market would distort allocation of resources and reduce economies of scale, thus reducing welfare.

Competition policy is not about maximising the number of firms but defending market competition in order to increase welfare. The infrastructure industries such as railways are unique and are mostly state owned, as they tend to be cumbersome and exhibit economies of density (i.e., declining marginal costs as the intensity of use increases). The elements of a natural monopoly normally endow infrastructure industries with the elements of a natural monopoly hence economic regulation and competition policy do not concern themselves with the existence of monopolies but are rather concerned with ineffective monopolies in the markets and the abuse of power by dominant firms.

With reference to definitions of a market as suggested to by the EU Commission and relevant literature, a relevant market it defined on a case­ by-case basis. A market is defined in terms of both the product and geographic dimensions as follows:
· a relevant product market comprises all those products and/or services which are regarded as interchangeable or substitutable by the consumer by reason of the products' characteristics, their prices, and their intended use; and
· a relevant geographic market comprises the area in which the firms concerned are involved in the supply of products or services and in which the conditions of competition are sufficiently homogeneous.

The definition of "market" in the ERT Bill as indicated above is not consistent with these internationally accepted principles. It is therefore recommended that this definition be aligned with international best practice.

The land freight transport (including rail and road services) consists of different markets, with varying levels of competition. For example, using the product and geographical dimensions of a market, it should be determined that the General Freight Business is a separate market from other commodities like heavy haul coal and iron ores lines. In essence, markets are not defined by modes of transport, but by service offering and geographic location. An illustration is made of domestic coal and export coal, which would be found not to be in the same market.


· Definition of “Price Control” 

The proposed definition of "Price control" is not consistent with price regulation as contained in the ports or the energy sector and these terms seems to be used interchangeably in the ERT Bill. Price regulation in its purest form deals with the manner in which prices may be determined which assumes to be in accordance with a fair and transparent methodology based on the principle of ensuring the sustainability of the regulated entity. The particular objection in terms of this definition is with regard to the setting of the revenue that can be earned, the setting of revenue goes beyond the ambit of regulation and will automatically be regulated through the setting of prices. Further, the price control has unintended consequences that the Regulator's power to direct a reduction in price control may negatively affect not only loan covenants, but also the competitive position of terminal operators and threaten its long-term viability, whilst its competitors are not restricted to the same controls.



· Definition of “Transport Sector” 


In order to ensure fairness in the regulation of transport sectors, more importantly within the land freight industry, Transnet recommends that there should be no distinction between rail and road since operators within the sectors are providing transport services and competes amongst each other for market share (though road has competitive edge). Therefore, for purpose of economic regulation and competition policy, Transnet recommends that when dealing with a relevant market, that market should be defined within the land transport sector, in respect of the set of products and geographical areas that exercise competitive constraint on each other. It is recommended that the above phrase be reviewed, and consideration may be given for the definition to read as follows:
"transport sector, " means shipping and ports, aviation, land transport which include raff and road transport'


	


It may be easy to address this matter if the clarification needed is displayed or a suggestion is made.

It may be easy to address this matter if the clarification needed is displayed or a suggestion is made.



Please provide further details for comments to be considered as it is unclear which or what unintended consequences are related to here. Further guidance is needed.


The definition aligns with indirect activities that contributes towards moving people or goods from point of departure to the destination point. 





Again, it would help if more details is given or a suggestion is made.




The access definition is as follows: “means the use of infrastructure, a facility or a resource by an access
seeker to provide goods or services to customers of that access seeker.” The intention as the definition stipulates it focuses on infrastructure and facilities which are catalyst for the movement of goods and people. Thus, the resource considered here excludes human capital. In addition, deployment of an employee to an access seeker would be embedded in the access agreement and will be an arrangement between the infrastructure owner and access seeker.

Your proposal below to refine the “access agreement” definition also exactly answers you here.






The phrase: “an infrastructure” has been deleted during the PCOT process.








See response on your first comment.




The definition is clear and the words “business” or “industrial” covers areas such as operational plans which may be deemed confidential.





Indeed, the citation of “goods or services” is twice in the definition and it is very clear. Suggestions are welcomed if any. No changes to be made.


Comment not clear and suggestions are welcome. However, it should be noted that the Bill is for the whole transport sector and thus covers all modes. Hence a general definition for market is covered here. Also, the transport sector is large with different actors and sectors. It may not be possible to cover everyone in a definition. Broad approach is appropriate here.





This was amended during the PCOT process


No need to make such amendment as suggestion has no material effect.








The words are very important to clarify that regulated entities are not regulatory authorities. Also, it is not clear why these words should be removed.








This was amended during the PCOT process.
























This was addressed during the PCOT process





















This was addressed during the PCOT process












































































We are comfortable with how price control is defined here. Reference is made to ports and energy sectors. Local benchmarking is in indeed important. But adopted everything definition, principles, etc. like it is, is not proper. The other side of the coin is that we are leave room for sectors of transport to frame a better and relevant definition in the respective regulations. For more understanding and clarity on price regulation and price control, cross reference with the book named: Resetting price controls for privatized utilities by Richard Green and Martin Pardina. The stated objection is not warranted because the Bill does not dictate for any sector of transport to use a specific price setting method. So, each sector during regulations drafting will determine the best suited price method especially the rail sector which does not have one currently. Other sectors of transport have adopted the price setting method already. Noting that there is no independent regulator in the rail sector. This work is currently done by Transnet Freight Rail.



We are comfortable with how Transport Sector is defined here.
	


PARLIAMENT LEGAL ADVISOR 

OFFICE OF THE STATE ATTORNEY

CONTENT ADVISOR 

The definition of “service” is in my view integral to the scope of the Bill and the definition might need not be clarified for the avoidance of doubt. As the drafter, I think the onus is on the Department to make sure the scope of the Bill is clear. For example, does service included non – commercial services that could possibly be provided. 

Other responses are noted. 
















PARLIAMENT LEGAL ADVISOR 

OFFICE OF THE STATE ATTORNEY

CONTENT ADVISOR 

Other responses are noted.
















































































PARLIAMENT LEGAL ADVISOR 

OFFICE OF THE STATE ATTORNEY

CONTENT ADVISOR 

Other responses are noted.



	2
	Interpretation
	Clause 2 
TRANSNET 

· It is common cause that regulated entities are also subjected to the provisions of the Competition Act, 1998. Transnet has over the past years noted that regulated entities are being subjected to investigations by the Competition Commission for amongst others excessive pricing, exclusionary acts, price discrimination, etc. In instances where the Regulator will determine price control for services provided by regulated entities, such entities must be exempted from any investigation where the Regulator has made a determination on the matter. In this regard, it is further recommended that consequential amendments should be made to the Competition Act. Consideration should be given to include sub-clause (5), which may read as follows:


"(5)  where the Regulator has made a determination on the matter, regulated entities will not be subjected to investigations by the Competition Commission in terms of the Competition Act, 1998"



· The ERT Bill seeks to regulate issues falling within the domain of other Regulatory Authorities. For example, amongst the purpose of the ERT Bill is to promote safety. This matter is already regulated by the Railway Safety Regulator in terms of the National Railway Safety Regulator Act, 2000. In another example, the ERT Bill provides that the Regulator will conduct market inquiries in terms of clause 43(2)(b) of the Bill. The Competition Commission is empowered (in terms of Chapter 4A of the Competition Act) to conduct market inquiries on any matter in relation to the general state of competition, the levels of concentration in and structure of a market for particular goods or services. In addition, the National Ports Act 12 of 2005 allows the National Ports Authority to regulate and control the provision of adequate, affordable, and efficient port services and facilities and promote efficiency, reliability, and economy on the part of the licensed operators in accordance with recognized international standards and public demand. It is common cause that there will be conflict between the envisaged Act and the aforementioned legislation in terms of these established Regulators. The current Bill seeks to either duplicate or usurp the functions of these Regulators resulting in over-regulation of the various sectors. Therefore, Transnet recommends that the following provisions should be added:

"(5) If there is an inconsistency between any provision of this Act and a provision of the Competition Act, 1998, the provisions of the Competition Act, 1998 shall prevail.
(6)	If there is an inconsistency between any provision of this Act and a provision of the National Railway Safety Regulator Act, 2002, the provisions of the National Railway Safety Regulator Act, 2002 shall prevail.
(7)	If there is an inconsistency between any provision of this Act and a provision of the National Ports Act 12 of 2005, the provisions of the National Ports Act shall prevail."


Clause 2(a) 
Southern African Bus Operators Association

These requirements are well articulated in the contracting regime for the commuter bus industry. It appears as if the Bill is purposefully anti “larger businesses”. Any economy needs larger businesses that can operate at a scale and scope to the benefit of the country and employees e.g., capital investments, contribution to taxes, training, skills development etc. It is the correct balance between large, medium and small businesses that is needed.  Rather focus on the entire industry.


Clause 2(2) 
Gautrain Management Agency 

The words: “…signing or initialling…” seem to dilute the grammatical soundness of the provision. It would seem that their omission would enhance the syntax of the provision. Deletion of the words: “…signing or initialling…”.


Clause 2(4) 
Gautrain Management Agency 


This provision gives the Bill precedence over any transport legislation, on matters dealt with in the Bill. Because a dispute on an access agreement could be rooted in legislation that is not transport-related, e.g. the Conventional Penalties Act, it is not clear whether the restriction to transport legislation, particularly on matters relating to the primary objects of the Bill, e.g.   disputes   on access agreements, is deliberate. Instead of focusing on transport legislation, it is recommended that this provision should rather focus on facilitating the achievement of the objects of the Bill, by specifying matters on which the Bill takes precedence, as opposed to particular legislation.
	


It is not within the scope of this Bill to make recommendations for changing the Competitions Act. But most importantly, this Regulator will work hand-in-hand with the Competition Commission (CC) particularly on matters related to competition. This model is functioning between the CC with ICASA, NERSA, etc. We do not see any differences in this case. To provide exemptions to investigate regulated entities within the transport sector by CC is not a wise decision. The recent market inquiry conducted by the CC on public transport is a perfect example of working well with the CC. Also, this comment provides a demonstration that something is being hidden by Transnet and does not want it to be revealed. Worse, no rationale is provided for this proposal.

That is exactly what the Bill promotes. This is one of the relationship principles which will be in the MOA with CC. So, clause 2(4) is purely for transport related legislation. Thus, no need for new clause as proposed.


No need for new clause 2(6) and (7) as proposed because the clause 2(4) makes reference to only transport related legislation. 

Note that the Regulator will not have a safety mandate. However, some decisions made by an economic regulator can have implications for safety. The Bill allows the Regulator to take into account safety considerations when making economic regulation decisions, and should facilitate interactions with safety regulators. Similarly, the regulator will interact with other regulator on common ground issues. Also, refer to Section 2(4) which reads as: In respect of any matter arising under this Act, the provisions of this Act prevail in the case of an inconsistency between any provision of this Act, and a provision of any other transport act































Comment is noted. However, there is no specific question raised in the provision of the bill.













No rationale is provided for this proposal. We are comfortable with the usage of these words.









No need to accommodate the proposal as the jurisdiction of this Bill/Act is within the transport sector and its related legislation. Additionally, it is very difficult to pre-empt and specify matters on which the Bill takes precedence. If we do that, there is a risk to include or exclude important areas.


	PARLIAMENT LEGAL ADVISOR  
Policy matters. 
OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR

Responses are noted.



































































PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR 

Responses are noted.






PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR 

Responses are noted.


PARLIAMENT LEGAL ADVISOR 

OFFICE OF THE STATE ATTORNEY

CONTENT ADVISOR 

How do courts deal with competing provisions contained in different legislation where there is no provision stating which prevails ?


	3
	Purpose of Act
	Clause 3
TRANSNET 

· Transnet views the ERT Bill as a means by which DOT intends to consolidate several Acts in the transport sector and the regulation of the transport sector, covering the provision of rail, ports, air, and road into a single Act. Therefore, Transnet recommends that the ERT Bill should endeavour to maintain the state of law applicable within the various Economic Regulators who are providing oversight to regulated entities in the current context and also simplify the statutory landscape.

· It is recommended that whilst there is no overarching policy specifically targeted to all transport sectors (i.e., rail, road, civil aviation, and ports) to be regulated by the envisaged Act, a Preamble is required to declare the intent of this Bill and outline the broad principles contained in the particular legislation. In this regard, the preamble should define the scope of the policy framework and guidelines underpinning the establishment of the Regulator. A preamble is important to set the objective of the ERT Bill and provide clarity on how the different regulatory instruments of access, price, efficiencies, etc. will be applied for the different modes of transport; and how the ERT Bill will achieve consistency regarding asset backed cost recovery modes applicable to all transport modes/ infrastructure and facilities. It is common law that the preamble states the circumstance of the background to and the reasons for the legislation. Therefore, Transnet recommends that the preamble should be included in the ERT Bill, as it will assist with the interpretation of the envisaged Act. Transnet has noted that the ERT Bill does not include "the preamble (which should be the case as found in many regulatory requirements). The preamble usually contains a programme of action or a declaration of intent regarding the broad principles contained in the legislation. Preambles tend to be programmatic and couched in general terms but may be used during interpretation of legislation since the text, should be read in a particular context. Preambles provide the interpreter with a starting point - it is the key that unlocks the first door in the process of statutory interpretation. In National Director of Public Prosecutions v Seevnarayan, Griesel J rejected the argument that a preamble may be considered only if the text of the legislation is not clear and ambiguous as an outdated approach to interpretation. It is important that the preamble states the circumstance of the background to and the reasons for the legislation.


· Instruments of Economic Regulation

· The ERT Bill overlaps considerably with the provisions of the Competition Commission who has extensive powers to investigate any reported/perceived competition irregularities in areas where there is market dominance, specifically in areas where market share is above 70%. The ERT Bill should focus on implementing regulatory instruments in network industries ex ante (prior to implementation) whilst the Competition Commission applies these instruments ex post (after the conduct) in competitive markets. Whilst regulatory concurrence is possible, the economic regulatory approach must be consistent with the provisions of the Competition Act and circumstances of market intervention to avoid the risk of inconsistencies.





· Regarding Transnet's port operations, the key risk with the analysis is that it focuses entirely on the structure of the market and market share. Regarding pricing, being dominant in certain markets does not necessarily mean that the associated tariffs are out of line with global norms. Shipping lines have a global presence and can call on Namport and Maputo as alternatives to South Africa, yet they prefer calling on South African ports. Currently, the terminal handling charges (THC) for containerized operations being charged by Namport (Namibia) is three (3) times that of South Africa. The Global Pricing Comparator Study done by the Ports Regulator in 2020 compares Transnet Port Terminals' container THC with only seven (7) other ports and it appears that the TPT's container terminals would thus have to be regulated. However, had the study been expanded to fifty (50) ports, then the ensuing results would have been different. The average THC for these 50 representative ports is more than double that of Transnet port terminal operations. The reality is that Transnet port terminal operations have been charging below inflation increases for the last 10 years and per the Ports Regulator's report, the rand has devalued against the dollar by 45 percent over this period. 

· In view of the aims of this Bill to improve the overall efficiency and effectiveness of the economic regulation of transport, Transnet recommends that the ERT Bill be structured around the regulatory instruments, i.e., access and access fee regulation, price regulation for transport services, quality of service regulation, provision of information, etc. and that it makes provision for and address how each regulatory instrument will be applied to each mode of transport. The methodologies (e.g., for access regulation, licensing, concessioning etc. will be the applicable methods and for access fee regulation, a cost-plus methodology which provides for the recovery of a reasonable return) that will be applied for each regulatory instrument must also be specified. This will provide regulatory certainty and address any ambiguities that may arise given that the ERT Bill does not specify how regulation will be carried out. Each regulatory instrument is likely to be applied differently per mode, depending on whether the markets to be regulated are monopolistic or competitive, whether government would be providing funding or not for certain markets.

· From a regulatory consistency perspective, it is recommended that the ERT Bill be brought into line with other network utility areas, such as electricity, pipelines, ports, aviation, and telecoms. In each of these areas there are clear regulatory provisions governing the determination of tariffs in situations where there is the partial or complete absence of a competitive market pricing mechanism.

· The regulation of network industries, such as those described above typically carry the challenge of the need for implicit cross-subsidies from one part of the network to another. For telecoms, airports and electricity, access to more remote areas or using infrastructure that has lower volumes is cross subsidised by those parts of the network which carry higher volumes of traffic. This is demonstrated by way of an example for electricity, where the tariff is the same for a customer in the Northern Cape and Mpumalanga, even though the cost of serving a Mpumalanga customer where most electricity is generated is considerably cheaper. From this perspective, it is not possible or prudent to regulate only parts of the railway network where there is some pursued monopoly pricing, without considering the network costs and tariffs as a whole. From this perceptive, the economic concepts of 'economies of scale' (lower unit costs to serve incrementally more volume) and 'economies of scope' (the cost of serving of serving a broad range of geographically dispersed customers) need to be implicitly brought into the regulatory framework. These concepts are already contained in the regulatory provisions for aviation, port, and electricity tariff determination.


· The cross-subsidy requirements of achieving the goals of road to rail migration also need to be considered in the regulatory provisions. In many parts of the railway network Transnet is forced to set its own price at rates offered in the road freight sector, even though this is below the long-run cost of delivering these railway services.


· Transnet is a significant freight rail national infrastructure owner but operates in different competitive markets for the haulage of freight. There are some instances where Transnet is dominant in the local haulage market but not in the global market (e.g., export commodity lines), whilst it also operates in competitive markets locally (e.g., general freight business). Hence, price regulation by an economic regulator should not be applicable in competitive markets, i.e., transport haulage services for commodities, given that it would negatively impact the competitiveness of the regulated entity. Furthermore, the broader legislative environment enables the Competition Commission to assess and remedy anti-competitive behaviour in competitive markets.
· In view of the above, Transnet will further, propose amendments to the definition of transport sector to mean "shipping and ports, aviation and land transport which include rail and road transport'. In addition, as an illustration, the National Ports Act rightfully provides for the instrument of regulation, which are separated into different chapters. For instances, the provision of port services, port facilities and use of land is provided in a separate chapter from other regulatory instruments such as those of a commercial nature; and those of a safety nature, and these regulatory authorities should be allowed to continue to regulate within the specific transport modes.

· Economic Oversight of Regulated Entities

· The NDP provides for the reduction of the cost of transport and logistics in the country. The SEIAS requires that the cost of regulation be considered when new legislation is proposed. It is worth noting that the President during the 2020 SONA address emphasized that the cost of doing business in the country must be reduced. Furthermore, the Transnet Shareholder Compact 2020 indicates: "(6.2) Transnet's key role is to assist in lowering the cost of doing business in South Africa, enabling economic growth and security of supply through providing appropriate ports, raff and pipeline infrastructure as we// as operations in a cost effective and efficient manner within acceptable benchmark standards. (6.3) The Board shall ensure that Transnet and its subsidiaries comp/y with the provisions of the Companies Act, the PFMA, the King Code on Corporate Governance and any other legislation, including applicable regulations and guidelines issued by the National Treasury and or the Shareholder Representative."
· There is a need to establish a sustainable funding plan for the Regulator. The current arrangement of fees determined on an annual basis without an appropriate methodology result in excessive fees, which become the burden of the regulated entities and ultimately passed on to customers. Transnet recommends a consultative process of establishing the funding plan of the Regulator, which is premised on the objective to lower the cost of doing business.

· Transnet is concerned with the rising cost of economic regulation. As part of a broader process of improving the efficiency and effectiveness of transport economic regulation, it is suggested that the Bill make as one of its objectives, reducing the cost of economic regulation whilst capitalising on existing regulatory regimes in place to avoid uncertainty and duplication. Transnet also recommends that a cost sharing arrangement between regulated entities and government should be developed to provide an incentive for both parties to ensure that the costs of the economic regulator are optimized and that specific provisions are made in the Bill to ensure that the economic regulator's costs are subject to appropriate scrutiny and challenge. An appropriate methodology for determining the funding costs of the Regulator must be determined and it must also be borne in mind that these costs are passed through to customers.

· The ERT Bill leaves the sole function of Regulatory accounting and disclosure requirements in the hands of the Regulator in terms of defining and developing these frameworks. These frameworks include the criteria to be used for the valuation and allocation of assets by regulated entities. The regulated entities manage complex institutions with multiple measures for investments needs, costs and performance, among other factors. The process of developing these frameworks need to be consultative and collaborative with the principles governing their development being pronounced in the ERT Bill to minimize bias discretion on the part of the Regulator and to ensure regulatory certainty and financial sustainability.

· The Regulator should strive to attain the principles of capital maintenance, which is premised on full cost recovery plus the cost of capital maintenance. Transnet is already struggling to sustainably maintain the cost of providing the railway network in a sustainable condition having regard to the current economic and financial climate.


· Sub-delegation of powers from the Legislature to the Minister

· The Minister is provided with wide powers in the ERT Bill by Parliament. The Minister in consultation with the Regulator may declare that the ERT Bill can apply to any market. A sub delegation of powers from a legislature to a Minister is unusual. The ERT Bill constitutes primary legislation and establishes the parameters of economic regulation for the transport sector. Any amendment to the envisaged Act must follow the prescripts relating to the amendment of primary legislation i.e., an Amendment Bill to be approved by Cabinet for submission to Parliament. The Amendment Bill will then need to be considered by the National Assembly and the National Council of Provinces for approval. Secondary legislation relates to determinations exercised by the Executive which must be conducted within the parameters of the primary legislation approved by Parliament. This generally relates to subordinate legislation giving effect to the primary legislation, i.e., Regulations, Amendments to Regulations, Directives, Determinations, etc.

· In existing economic transport legislation, the Parliament retains their authority and regulatory powers. Parliament has the original authority to regulate the ports and energy environment, however in the ERT Bill, Parliament is abdicating their role to the Minister. This is unusual and may be unlawful for Parliament to provide such extensive powers to a cabinet member.


· The purpose of the envisaged Act is to regulate the transport sector. Yet the actual regulatory regime and framework is only applicable to sub-sectors of the total system. The Bill should openly apply to all sub-sectors of the transport sector from onset, more especially the commercial road freight operators. It is clear on the reading of the ERT Bill that no private companies/operators/infrastructure owners are affected and impacted by the ERT Bill in any real and meaningful way. Any provisions for some potential future economic regulation that may be imposed on the private sector has no real force and is likely to increase the advantage that the private sector currently holds in the transport system, particularly road freight transport operators and private port terminal operators. In other words, Transnet is concerned about the inclusion of Transnet Port Terminals under the domain of the Transport Economic Regulator, whilst its competitors are not subject to regulation. The ERT Bill aims to regulate access, price, efficiency. According to the National Ports Act, 2005, the Transnet National Ports Authority (TNPA) is responsible to fulfil a role of the Regulator for all its terminal license holders. As part of the refinement and independence of the regulatory functions within the port environment, Transnet recommends the transfer of certain regulatory powers of the National Ports Authority to the Ports Regulator South Africa, in order to enhance the independence of decision making as is related to all terminal operators. To this extent, a proposal in under consideration wherein it is being proposed that the regulatory functions of TNPA per Sections 56, 57, 58, 59 and 79 of the National Ports Act, 2005 are transferred to the PRSA. Per this proposal under consideration regarding the transfer of certain powers of the TNPA to the Ports Regulator, it is therefore essential that a level playing field is created and that all terminal operators are subject to equitable, consistent, and transparent regulation.


Clause 3(1)(a) 
Gautrain Management Agency 
· The use of the term: “transport industry” is inconsistent with the defined term: “transport sector” which	is consistently used throughout the Bill. Substitution of the word: “industry” for the word: “sector”.





· It is common cause that any economic sector, the transport sector included, contributes to economic growth and development, thus the phrase: “…contributing to economic growth and development”, at the end of this provision, is unnecessary. Deletion of the phrase: “…contributing	to economic growth and development”.

Clause 3(1)(a), (c) 
Western Cape Government Mobility Department  

A key component of an efficient, reliable and viable transport industry in South Africa is the consideration of impacts outside the normal area of concern for the transport industry. Evidence shows that climate change will have greater impacts on infrastructure and the way in which infrastructure needs to be planned for, designed, constructed, operated and maintained. The projected increases in extreme events, such as floods, storms and droughts, as well as the impacts of increasing temperatures and greater variability in temperature and the projected changes to rainfall (including less rainfall events) all have significant implications on infrastructure. There is thus a need to move away from a “business as usual” approach to infrastructure planning and management. It is essential that the risks to transport infrastructure management, planning and operations, and the costs associated with responding to those risks, are included in transport planning and decision-making. It is critical to understand that decisions made in the short-term without considering climate change could likely result in stranded assets or increased maintenance and replacement costs in future. There is also a risk to transport economic viability should these considerations not be included in the decision-making and planning.

Clause 3(1)(c) 
Gautrain Management Agency 

Reliability, safety, and performance are currently regulated by the likes of the Railway Safety Regulator, Civil Aviation Authority, and South African Maritime Authority. It is not clear whether by including “reliability, safety and performance”, the Legislature intends to do away with these regulators or curtail their mandate. It would seem, though, that “reliability, safety, and performance” fall outside the professed objects of the Bill. Omission of the words: “reliability, safety, and performance” in this provision.

Southern African Bus Operators Association 

These objectives are normally pursued in the public transport contracting system via stipulations in the contracts. How will these requirements translate/dovetail with this objective?

Clause 3(1)(e) 
Gautrain Management Agency 

Without qualification, someone could interpret the enhancement of transparency, envisaged in the Bill, liberally, to get access to others’ confidential information.  Inclusion of a proviso to the effect that transparency will be enhanced, subject to the protection of confidential information and provided that the information concerned can be legitimately accessed, in line with the provisions of the Bill.

Clause 3(1)(f) 
TRANSNET 

Clause 3(1)(f) provides for the purposes of the envisaged Act, one of which is to "promote appropriate investment in transport facilities and service". It is common cause that SOCs invest billions of rands in the railway and port infrastructure and commercial road freight operators partially contribute to the maintenance of the roads through payment of taxes and toll fees. The exclusion of the Private Sector (road freight operators) from the definition of a regulated entity could exacerbate this situation with the burden of the enhancement and development of that infrastructure falling squarely on the shoulders of SOCs yet the private sector will benefit from same with the
proposed access regime. Transnet is required to fund the regulatory structures and to provide access to infrastructure that it has spent billions of rands on developing, maintaining, and providing security of infrastructure assets.
	


Comment is noted and the Bill does maintain the state of law applicable within the various Economic Regulators who are providing oversight to regulated entities.







We disagree, preamble is not used in an ordinary bill it is used in bills of constitutional importance (e.g. the Housing Act).











































Competition Commission (CC) focuses on all the industries of the economy of South Africa. ERT Bill is solely about the transport industry and creates a shoe that fits the transport sector perfectly. The CC law is related to be post-facto regulation, whereas the ERT is related to ex-ante regulation. Therefore, there is no overlapping of the two, given that there will be continuous engagement with CC. Furthermore, the Department and CC have agreed to strengthen the relationship through a Memorandum of Agreement (MOA) which will contain provisions that direct parties to: coordinate and harmonize jurisdiction over competition matters; identify and establish procedures for the management of areas of concurrent jurisdiction; and facilitate access for the exchange of information and protection of confidential information. Also, principles and guidelines of the MOA will be informed by the existing relationship that the CC has with ICASA, NERSA and the like. So, this will not be a new space for the CC and Transport Economic Regulator.


Comment is noted, there is no specific question raised in the provision of the bill.






























These details will appear in the regulations which will be developed in consultation with the affected stakeholders inclusive of regulated entities.
























Comment is noted, benchmarking exercise was conducted and such lessons were considered in drafting of the Bill.







Comment is noted, this will be unpacked during the process of developing regulations.






























Comment is noted, there is no specific question raised in the provision of the bill. However, this will be considered during the development of the relevant regulations.







Comment is noted. We are comfortable with current definition of transport sector in the Bill.





































Comment is noted, there is no specific question raised in the provision of the bill. The establishment of STER will benefit South Africa by safeguarding the financial security and independence of existing regulators, while creating sufficient and dedicated regulatory expertise. By consolidating, rationalising and redesigning economic regulation in the transport sector into a single multi-modal regulator, STER, will reduce the cost of regulating the transport sector.








































































Comment is noted, there is no specific question raised in the provision of the bill.














































































Proposal accepted and changes will be made. Proposed reading:
3(1)(a)	promote the development of a competitive, efficient and viable South African transport [industry] sector contributing to economic growth and development;




No rationale provided for this suggestion. No changes should be made.










Comment is noted. Noted, Section 3(1)(c) enables the regulator to promote efficiency, reliability, safety and performance in the management and operation of transport facilities and services, in accordance with recognised international standards and local requirements. Section 3(1)(c) will now read as follows: “promote efficiency, reliability, safety, climate change and performance”

Environmental issues associated with transport is a requirement when recognising international standards and local requirements before granting either foreign or domestic operators access to a nation’s facilities.

No amendments are required.













No rationale provided for the suggestion.

Note that the Regulator will not have a safety mandate, decisions made by an economic regulator can have implications for safety. The clause to allows the Regulator to take into account safety considerations when making economic regulation decisions, and should facilitate interactions with safety regulators




See Response above, on the comment made by Gautrain Management Agency.






The protection of confidential information is catered for by the Bill. So, no need to worry on this issue. For example, see section 13.









Comment is noted. However, clause 4(2) of the ERT Bill allows the Minister to bring other private or public entities, markets, facilities or services within the scope of the Bill (or grant specific exemptions), on a case by case basis.
	


PARLIAMENT LEGAL ADVISOR 


OFFICE OF THE STATE ATTORNEY

CONTENT ADVISOR

According to Botha[footnoteRef:1] preambles are usually restricted to legislation of constitutional or national importance. The envisaged act would be of national importance an in the absence of a policy on economic regulation, the preamble may set out the broad framework within which the Act will operate.  [1:  C Botha Statutory Interpretation (Juta 2013)  36] 


Other responses are noted. 




























































































































































































































































































































































































PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR

Responses are noted.
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Policy matters. 

CONTENT ADVISOR

Responses are noted.
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Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR

Responses are noted.
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Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR

Responses are noted.
PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR

Responses are noted.




PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR

Responses are noted.

	4
	Application of Act
	Clause 4
 Western Cape Government Mobility Department  

The inclusion of regulators should follow a process of consultation with such regulators (i.e. before they are included). Revise the proposed subsection (11) to address these matters.

Transnet 

· Although the intention of the drafters of the ERT Bill appears to throw the net as wide as possible and to cover all modes of transport and role players in the transport value chain, the wording of this clause may have an unintended limiting effect and should be reviewed. For example: The Legal Succession to the South African Transport Services Act, 1989 does not provide for economic regulation, which means that the railway industry would be excluded from the ambit of sub-clause (1). The provisions of sub-clause (2) are in conflict with the definition of economic regulation', which limits the ambit of regulation to "facilities" and 'service'.

· It appears on the reading of the above provisions that the Competition Commission and the Regulator will have the authority to conduct a market inquiry. As already stated in clause 2.1 above, Transnet recommends that the matter relating to conducting market inquiry should be left to the Competition Commission. This will ensure that there will be no duplication of roles and responsibilities and further reduce regulatory costs.














· Clauses 4 provides that the Minister may grant exemptions to any specific market, entity, facility, or services from the application of the envisaged Act. Transnet recommends that the above sub-clause should be moved to part C, Chapter 4. An exemption provision should be added after clause 54. This is in accordance with the acceptable standards of legislative drafting. Exemption provisions are not included in the provision that deals with the application of the Act.
See S4(7) 




Clause 4(1) 
Gautrain Management Agency 

The exclusion of rail transport from the ambit of this provision, despite Chapter 2 which is dedicated to the economic regulation of rail, is contrary to the professed object of the Bill to ensure the economic regulation of all modes of transport. It would seem that the drafting of this provision such that it excludes rail was, therefore, an oversight. Review of the provision to cover all modes of transport.

Clause 4(1)(a) 
Southern African Bus Operators Association 

In the subsidized commuter bus industry competition is “for the market” and not “in the market”. This is practiced by almost all countries that make use of a contracting regime in public transport. Based on the current 70% all commuter bus operators on contracts will be a target of this Act whilst the service delivery, fares, routes etc. are already regulated via the specific contract conditions.  The commuter bus contracting regime ought to be exempted from this Bill as it is already heavily regulated via the contracting system developed by the Department of Transport.


Clause 4(2) 
Western Cape Government Mobility Department  

Clause 4(2) allows the Minister to include any other market, entity or facility (public or private), if a single operator controls more than 70% of the market concerned, or the preconditions for efficiency and cost-effectiveness do not exist in the market concerned. It is assumed that the current Integrated Public Transport Networks (IPTNs), established in terms of the National Land Transport Act, 2009 (Act 5 of 2009), may fall into the above, as the municipality is setting a single tariff (although there may be multiple operators).  Some of the Public Transport Operating Grant (PTOG) contractors, such as Golden Arrow Bus Services in the Western Cape, may also fall under this definition of “single operator”.  The nature of the current public transport industry is that subsidised services sometimes appear to compete with unsubsidised services.  The reality is that the subsidised service usually provides a minimum level of quality and reliability (dependability), which may not be evident in the unsubsidised service.  It would, therefore, be problematic to attempt to regulate a service where a single prescribed tariff may have an adverse outcome on the quality of service provided.  It is submitted that a more suitable proposal, one which would serve the purpose of introducing certainty, would be for a single declaration to be made by the Minister, after consultation with the Regulator, that the listed regulators are incorporated into the Regulator. Subsequent to the declaration by notice in the Gazette, the relevant regulators are then given a three-year period within which to institute the necessary legislative reforms to align with the Regulator. The imposition of regulation on a service which appears to be uncompetitive, but where, in actual fact, there are different levels of service being provided (e.g. a supply-led service versus a scheduled demand-led service) is hopefully catered for by clause 4(2), but note is made here of the risk of the Minister imposing regulation without due consultation with the provincial or municipal authority in that service area. It is, thus, recommended that a new clause be inserted in clause 4, which makes it clear that the Regulator must consult with the affected provincial and municipal authorities with respect to the service or entity that is to be regulated in their area.

· It would be useful if the Bill could elaborate on what is meant by “privately or state owned”. It would also be useful for the Bill to include a list of regulated entities (e.g. in a Schedule).




· For the sake of clarity, it is recommended that the term “operator” be defined.






Gautrain Management Agency 

This provision has a lot of uncertainty, as it has ministerial discretion based on the interpretation of what a market is and concepts of efficiency and cost-effectiveness. It would be better, if section 4(2) were clearer, in its definition of markets, which have, in all probability,   been already identified. Clarify the definition of markets in this provision, to cure the uncertainty.





TRANSNET 

Transnet is of the view that clause 4(2) is open-ended and subjective. If the preconditions for efficiency and cost-effectiveness do not exist in the market concerned and are to be used for the selection of the Transport Economic Regulator's span of control, then terminal operators should be given an opportunity to motivate for their exclusion in the regulator's domain. Transnet is of the view that the current situation should prevail where TNPA is regulated, and all port terminal operators should continue to be managed according to the conditions of their licenses by the TNPA. Any terminal operator (regardless of market share) would have a competitive advantage if they are not regulated. The need to be regulated or the role should be left to the existing processes as determined by the National Ports Act and the Competition Commission to ensure fairness in the application of the ERT Bill. If the 70% threshold in terms of market dominance and the fact that the preconditions for efficiency and cost­ effectiveness do not exist in the market is going to be used as the method to determine the regulator's span of control, then this would imply that all other terminal operators including private terminals such as the Richards Bay Coal Terminal, Grindrod and Bidvest must also be included under the regulator's control. It would also mean that both ex-ante and ex-post regulation would be applied to port terminal operations which would be excessive regulation.

Clause 4(2)(a) and (b); Clause 4(4)(a)
Western Cape Government Mobility Department  

In terms of clause 4(2)(a) of the Bill, if at least one entity has market power, the entire market can be regulated. 
It is recommended that the specific entity with market power be regulated, rather than the entire market.


Regulation is a cost to the entity, market, as well as the consumers. This could discourage market entry and new investments. 








Clause 4(4) 
Southern African Bus Operators Association 

By definition, when a commuter bus operator is awarded a public transport contract for 7 or 12 years (tendered or negotiated) the operator will have market power by virtue of the design of the system. No other operator is allowed to compete with this operator as the “market” entry is regulated through a permit system.  These stipulations will have far-reaching implications for the Department of Transport’s competitive tender system that is based on competition for the market and not in the market. 

TRANSNET

Clause 4 (4) provides that when making a determination as envisaged in this clause, the Regulator must have found amongst others, that a least one firm operating in the market has market power. The introductory wording of this sub­ clause presupposes that the Regulator will be making a determination on the application of the envisaged Act, whilst it is the Minister who will be making such a determination. Transnet recommends that this sub-clause should be reconsidered, and consideration may be given for the sub-clause to read as follows:
"(4) When the Minister consults with the Regulator in terms of subsection (2), the Regulator must have found that -"




Clause 4(5)(b) 
Western Cape Government Mobility Department  

It is unclear what will happen should objections be received from the public. How will the process be affected? Consider and revise this clause accordingly. This also applies to clause 4(8).





Clause 4(5)(c)
Western Cape Government Mobility Department  

The intention is to regulate the private market; however, public hearings are “optional”. It is recommended that public hearings be compulsory towards enhancing transparency.




Clause 4(7) 
Gautrain Management Agency 

The requirement that the Minister grants an exemption “in consultation with the Regulator” (own emphasis) may lead to deadlocks that grind decision- making to a halt, as the term: “in consultation with” denotes that the Minister and the Regulator must agree, whereas the term: “after consultation with”, denotes that the Minister will have the discretion in the event of the Minister and the Regulator not reaching agreement on an exemption. Substitution of the phrase: “…in consultation with the Regulator…” for the phrase:	“…after consultation with…”.

Clause 4(7)(a) 
Gautrain Management Agency 

As a check and balance against the erroneous granting of exemptions and cronyism, it is important that the process envisaged in this provision be transparent and includes the participation of other stakeholders. As the Minister’s decision will constitute an administrative action, the participation of affected stakeholders will, amongst others, obviate any possible challenges that may be triggered by PAJA. Inclusion of a process in terms of which other stakeholders, within the transport sector, and experts are, through a gazette, invited to comment on, or even object to, a pending exemption.

Clause 4(10)(a)
Western Cape Government Mobility Department  

It is important that sufficient time be afforded to the public to provide comment and that extensions are permitted, where necessary. Reconsider the wording of the clause in light of the comments.





Gautrain Management Agency 

We recommend that the Regulations envisaged in this provision should also include the public participation process recommended above. Inclusion of the proposed amendment of section 4(7) (a) on the list of Regulations that the Minister may make.





TRANSNET 
Clause 4 (5)(10) provides that the Minister may make Regulations relating to matters falling within the ambit of clause 4. Transnet recommends that this provision be moved to clause 54, which is a provision, which empowers the Minister to make Regulations in any matter prescribed in terms of the envisaged Act.


Western Cape Government Mobility Department  

It is unclear what grounds the Minister will use to determine that a regulator should be included in the Regulator. This should be clarified. If the intention is that the grounds set out in paragraph (b) apply, then this should be stated.




Clause 4(11)(a)(v)
Western Cape Government Mobility Department  
 
It is unclear what other types of regulators are envisaged in clause 4(11)(a)(v). This should be clarified.
The other types of regulators should be clarified.




Clause 4(11)(b)
Western Cape Government Mobility Department  

Clause 4(11)(b) presents performance-based prerequisites for the subsuming of other regulatory authorities into the Regulator, where the only prerequisite should be the functions of those regulatory authorities in relation to the mandate of the Regulator. As stated previously, it is not rational to propose that the strategic imperative of consolidating regulatory functions across multiple regulatory authorities should be delayed by an assessment that any particular regulatory authority, performing functions vital to the administration of the Act as set out in section 2 of the Bill, has failed to demonstrate the requisite performance and capabilities for incorporation.



	


S4(12) addresses this matter.






Fortunately, when this Bill is enacted, the economic regulation will apply in the rail sector. Therefore, sub-clause 2 will apply. This is supported by clause 2(4) which indicates this Bill will prevail if there are inconsistencies. No cause for concern here.









Competition Commission (CC) focuses on all the industries of the economy of South Africa. ERT Bill is solely about the transport industry and creates a shoe that fits the transport sector perfectly. The CC law is related to be post-facto regulation, whereas the ERT is related to ex-ante regulation. Therefore, there is no overlapping of the two, given that there will be continuous engagement with CC. Furthermore, the Department and CC have agreed to strengthen the relationship through a Memorandum of Agreement (MOA) which will contain provisions that direct parties to: coordinate and harmonize jurisdiction over competition matters; identify and establish procedures for the management of areas of concurrent jurisdiction; and facilitate access for the exchange of information and protection of confidential information. Also, principles and guidelines of the MOA will be informed by the existing relationship that the CC has with ICASA, NERSA and the like. So, this will not be a new space for the CC and Transport Economic Regulator.

No need to factor the amendment, the intention for the exemption provision under clause 4 is to be read in conjunction with the respective clause which deals with the scope of application of the Bill. 














Disagree, the clause makes reference to any market, facility or entity that are regulated. Therefore, the rail sector is not currently regulated hence it is excluded.








Comment is noted. However, it is the powers of the Minister to exempt or not to exempt subsidized buses from application of this Act.













Clause 4(5)(a), (b) and (c) addresses the consultation matter raised here.
Clause 39(1) and (2) make provision for the Regulator to consult with the affected provincial and municipal authorities with respect to the service or entity that is to be regulated in their area.






































The initial drafted Bill included a list of regulated entities. However, this approach was kicked out during the consultation process as being against public entities. Section 4(1) emphasizes that the Act will continue to regulate current entities, markets, facilities which are subject to economic regulation.


It is standard practice that each word in the Bill or Act does not need to be defined. Definitions captured in the legislative instrument are for words which have material impact. The “operator” definition is found in other transport related legislations like the National Ports Act. Defining every word used in the Bill will make it cumbersome to read.




Definition for “market” included. Also, see our response on your comment on “market” above.

"It should be noted that the Bill is for the whole transport sector and thus covers all modes. Hence a general definition for market is covered here. Also, the transport sector is large with different actors and sectors. It may not be possible to cover everyone in a definition. Broad approach is appropriate here.”





The Bill is intended to regulate markets which are natural monopolies and economic regulation does not apply where conditions of competition are sufficiently homogeneous. The intention of the Bill is to throw the net as wide as possible and to cover all modes of transport and role players in the transport value chain.

Conditions to subject single operators, monopolies, etc. to economic regulation are clearly defined in section 4. Read the whole section in totality to understand most of the clarity seeking questions you have raised. We are happy to engage to clarify your questions


















Noted, the specific entity with market power will be regulated not the entire market. Hence, across the Bill words like entity, facility, service, etc. are applied.



South Africa needs to ensure the efficiency and cost-effectiveness of its transport system in order to meet its economic and social goals. Economic regulation can likewise play this role, but such regulation as exists has to date been fragmented and incomplete. The introduction of competition itself is often either not feasible, because of the existence of natural monopolies in the sector, or not desirable from the point of view of wider policy objectives




The comment is noted, there is no specific question raised in the provision of the bill.











There is no need to amend clause 4(4), since the regulator is responsible for advising the Minister on matters pertaining to transport economic regulation.

















When conducting public consultations and engagements, there bound to be differences which may lead to objections. The normal public hearing framework is followed to find resolution. This is a general matter that affects the whole society of South Africa and need not be given specific attention by the Bill. Thus, no need to amend the Bill





Sections 4(5)(a) and (b) make it compulsory for the Minister to consult the public before a determination is made. So, transparency is promoted. Public hearings depend on many factors, for example, an issue being addressed, cost of public hearings, necessity to hold them, etc. It is important to maintain the clause 4(5)(c) as-is.






You either state “in consultation with the Regulator” or after consulting the Regulator”. We have opted for “in consultation with the Regulator”. No need for changes.











Any stakeholder is given an opportunity to make comments on any Government Gazette issued for comments. So, no need to specify which stakeholders should or should not comment.












This space is governed by the Government Gazette regulations and frameworks. At the most, the Bill will ensure that at least 30 business days are ring-fenced for public comments.







It is not necessary to list Regulations that the Minister may make at this stage. However, S54(2)) refers: Before making any regulations in terms of subsection (1), the Minister must publish the proposed regulations in the Gazette for public comment, for a period of at least 30 business days.





Disagree. The clause specifically relates to section 4 processes. It is not uncommon in legislation to have the powers of the Minister to make regulations provided for in different sections of the Bill that they are applicable to, instead of the general section dealing with the general power of the Minister to make regulations.







This will be unpacked in the regulations.








The scope of the regulator will increase as time goes by. By including other regulators will not be limiting the TER to what it will be performing on the onset, instead should there be a need to include transport safety regulators this will catered for.





The comment and observation are noted, there is no specific recommendation to be factored into the bill. 
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Given how central the definition of operator is to the Act, can it not be included in the definition section “as defined in the National Ports Act, 12 of 2005. 
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	5
	Determination of access costs and review of access agreements
	Clause 5 
Western Cape Government Mobility Department  

The provision states that “[a]n infrastructure owner must lodge all existing agreements with the Regulator within one year from the date of the determination contemplated in subsection (1)”. However, it is unclear what will happen if an infrastructure owner does not do so. What will the consequences be? To what extent can such an owner be forced to provide the agreements?

TRANSNET 
· The above phrase in clause 5 refers to "rail infrastructure" and "infrastructure owner" and such phrases are not defined in clause 1 of the ERT Bill. In this regard it must be borne in mind that rail infrastructure is not only limited to the rail track and overhead track equipment, but that it also includes telemetry elements. By including the latter in the concept of rail infrastructure, the Regulator would have extensive powers to impact the telecommunication industry that is regulated by the Electronic Communications Act, 2005 under the auspices of the Independent Communications Authority of South Africa. In order to address these concerns, Transnet recommends that the phrase rail infrastructure" be defined along the following lines:

"rail infrastructure" means the infrastructure used to move rolling stock.


· Clause 5 refers to the phrase "existing agreement". For example, sub-clause (4) provides that "An infrastructure owner must lodge all existing agreements with the Regulator... " Transnet recommends that a definition is required to identify what existing agreements are being targeted. This has far reaching implications for transport agreements if such agreements are included, since one transport agreement may have the effect of preventing or limiting access to other potential customers.


· This does not align with the definition in s56 of the National Ports Act, which results in a Terminal Operator Agreement that dictates access to terminals/infrastructure and includes service levels and conditions in accordance with section 68 of the Ports Act, 2005. Port planning or the orderly development of the current port system may have not been considered to the extent required nor the net impact thereof. This creates unintended problems. The Bill as it is does not contemplate the costs of disruption of a long-term commercial transaction and what the access will have on such commercial transaction including the breakage costs that may occur nor does it contemplate and factor unsolicited bids which is not permissible under the current Act or the PFMA scheduled entities and how it will be dealt with in to satisfy s217 of the Constitution. This matter is raised for attention as the current Commercial Ports Policy and the National Ports Act and enabling legislation was implemented to address past imbalance for example disruptions of port development, disruption to port performance by curbing landing and shipping rights outside a section 65, 56 and 57 or 79. Due to concurrent jurisdiction with NERSA which NERSA provision permit interconnection and does not align with the provisions of National Ports Act, of which the results thereof has been very few successful interconnections and it has resulted in a number of litigation cases.


Clause 5(3) 
Gautrain Management Agency 


· Given that PPP agreements are subject to comprehensive approval processes stipulated in the regulatory framework applicable to them, including checks and balances contained in the PFMA and Treasury Regulations, the provision should take into account such processes and be aligned with them. Undoubtedly such a review exercise will not only be cumbersome but can also lead to possible disputes or even termination of such agreements, especially in instances where the parties do not agree on the imposition of certain contractual terms, ex post facto. In the case of Gautrain, this will have huge and unimaginable implications. Specification that once a review reveals that a PPP agreement is not compliant with the legislative requirements, outlined in this Bill, then the infrastructure owner is obliged to rectify the non- compliance when the agreement is due for renewal or renegotiation.

· The rationale behind the requirement	that	an infrastructure owner submits “all existing agreements”, which would, for example, include corporate agreements for the supply of stationery, is not clear. It would be understandable if the provision were to only require the submission of agreements that relate to rail infrastructure and rail facilities. Qualification of the phrase: “all existing agreements” to restrict its meaning to agreements that relate to rail infrastructure and rail facilities.

· In addition to the comments above, it should be noted that a review of existing agreements, to determine contractual provisions that are inconsistent with the Act might be an extensive project that will be costly and drawn out. Annual budgets may already have been finalised, when the Act comes into effect, delaying the initiation of procurement processes for the review of such agreements by a couple of months. The review of existing agreements envisaged in this clause may not be easily effected, in the case of a PPP, as material amendments to a PPP agreement require regulatory approvals by the National Treasury (as per PPP Regulations).  With	reference	to the duration of each of these agreements, consideration of whether the costs of reviewing the agreements would not outweigh the benefit derived from such reviews. Consideration of a more practicable timeframe within which these agreements should be submitted to the Regulator, considering potential costs and time for reviewing the alignment of these agreements to the Act. If the public and private parties	 (in a PPP agreement) are not able to reach an agreement to effect the access approval, due to prescribed requirements/process for amending a concession (PPP) agreement, compliance with the Regulator’s access approval	should be deferred to the effective date of reconcessioning i.e., which may be a later date	than currently envisaged in this clause.

Clause 5(4) 
Gautrain Management Agency 

· The comment made above, regarding the restriction of the term: “all existing agreements” to agreements that relate to rail infrastructure and facilities is inserted by reference here. Qualification of the phrase: “all existing agreements” to restrict its meaning to agreements that relate to rail infrastructure and rail facilities.

· The Bill is silent on measures that the Regulator must implement, to safeguard confidential information submitted in terms of the Act. It is not clear who would bear the risk of information breaches, involving these confidential documents, whilst the documents are in the hands of the Regulator. Explicit requirement, in the provisions that deal with the establishment and resourcing of the Regulator, that the Regulator	should implement	stringed information	security measures; and the requirement that all employees of the Regulator receive a certain level of security clearance, to mitigate the risk of unauthorised disclosure of confidential information that the Regulator will come into possession of under the Act.

· The Bill does not clearly define an “infrastructure owner”, thus it is not clear who an infrastructure owner” would be in a public- private partnership like ours, i.e. would it be the Gauteng Provincial Government, ourselves,	or	the Concessionaire? Clear definition of who an “infrastructure owner” is in a	public-private partnership set-up. 

TRANSNET 
Clause 5(4) provides that "Within one year after the Minister has made a determination" that the envisaged Act will apply to the rail infrastructure owner, such person must review all existing agreements that contain provisions that are not aligned to the provisions of the envisaged Act.
it should be borne in mind that the commercial arrangements that establish a right of access or the use of slots on the network include mainly transport agreements and lease agreements in respect of Transnet sidings. In addition to these commercial agreements there are a few examples of proper commercial access agreements with regular train operators such as PRASA and Rovos Rail. However, once such commercial agreements are in place the regulatory requirements for railway safety also require a railway safety interface management agreement to regulate safe railway operations. The basic requirements of these railway safety interface management agreements are to be found in relevant National Standards and the SMS Determinations issued by the National Railway Safety Regulator in 2018. The National Railway Safety Regulator is also in the process of finalising a Framework for Interface Management Agreements that would be prescriptive as to what should be contained in such agreements. In order to avoid confusion and enhance cohesion, such railway safety interface management agreements should not be included in the scope of the ERT Bill.
However, the review of railway safety interface management agreements in the past provides a good case study for illustrating that the one-year review period provided for in clause 5(2) of the Bill is unreasonable: TFR, a division of Transnet SOC Ltd, currently have in place 864 existing railway safety interface management agreements. During 2008, TFR went through a process of reviewing all Safety Interface Management Agreements in order to ensure compliance with the requirements of the National Railway Safety Regulator Act, 2002 and SANS 30001. Transnet managed the review of the Safety Interface Management Agreements as a project and a team of both internal and external legal advisors was appointed to assist the team and completed the review process in 3 years. Therefore, given the increase in the total number of existing agreements to be reviewed and lessons learnt from the review of the Safety Interface Management Agreements, Transnet recommends that the timeline for the review of all existing agreements to ensure compliance with the provisions of the envisaged Act be 3 years. Consideration may be given for the wording of the above sub-clause to read as follows:
"(2) within three years from the date of the determination contemplated in subsection (1), an infrastructure owner must review all existing agreements that contain provisions that are inconsistent with this Act"
	


Definitely, this will be in contravention of the Act. Therefore, penalties such as price control reduction will be considered. See Part C and specifically read section 21. This section must be read in conjunction with other sections in Part C.




The intention of the bill is not to include definitions of infrastructure for respective modes. Therefore, no need to add the definition, it is covered under the stand-alone legislation that regulates rail sector.

















Comment is noted, the intention of the regulator is to promote access in the transport sector and disclosure of existing agreements (access agreements) allows the regulator to have a full overview when making determinations or decisions.









Comment is noted, S56 of the National Ports Act refers “The Authority may enter into an agreement with any person in terms of which that person, for the period and in accordance with the terms and conditions of the agreement,……”. Therefore, such agreements need to be presented to the Regulator in accordance with clause 5(4) of the ERT Bill. No misalignment with this regard and any proposed insertion to the Bill is welcomed for consideration.



























The proposal is the opposite of what is proposed by this Bill. The important issue is for the review of access agreements to ensure they are not in contravention of the Bill within one year of determination by the Minister according to section 4. The clause’s intention is not to change or interfere with the terms and conditions of current and existing access agreement. The concern and the specification need is not warranted since the clause clearly refers to that.










Comment is noted. However, the subject matter is dealing with issues of access agreements not the supply of stationary.








Comment is noted, this will be unpacked in the regulations.

































The department suggests the following formulation:
[bookmark: _Toc526494745]“5(4) An infrastructure owner must lodge all existing agreements that relate to rail infrastructure or facilities with the Regulator within one year from the date of the determination contemplated in subsection (1).”


Clause 13 and clause 60 that deals with issues of confidential information.














It depends how the PPP arrangement is set-up/arranged. However, there will always be an infrastructure owner.  For example, an investor in a PPP arrangement may be an infrastructure owner.

If there are concerns and suggestion, please share these with us.



The comment and observation are noted. We are comfortable with the time frame stipulated in the Bill.  However, should a party be affected by the timeframe they can apply for condonation which will be unpacked in the regulations.
	
PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.



PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.



























































PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.
















PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.



PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.



























PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.
PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.








PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
GMA will be required to draft proposed amendments. 


PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.



	6
	Types of access requests and access fees
	Clause 6
TRANSNET 

· Clause 6 provides for the following types of access requests that may be regulated:
"(a)	use of infrastructure that has been determined in terms of section 4, to run trains;
(b)	requests to physically interconnect infrastructure with infrastructure that has been determined in terms of section 4; or
(c)	requests to make investments in order to increase the capacity of infrastructure that has been determined in terms of section 4, where the owner of the said infrastructure has declined to make the requested investment to the requested specifications. It is worth noting that the determination as envisaged in clause 4 of the Bill appears to be limited to facilities and not infrastructure. It appears on the reading of clause 4(2) that the Minister's determination on the application of the envisaged Act would only apply to "any market, or any entity or facility/' and not infrastructure. Therefore, reference to infrastructure in clause 4 should be reconsidered.  It is further important to note that, paragraphs (b) and (c) of clause 6(1) have far reaching implications for the autonomy of a railway operator/company in managing its business. Whilst the regulation of existing economic activity clearly falls within the concept of economic regulation, the expansion of economic activities as provided for in these paragraphs goes beyond such regulation - especially in a capital-intensive industry such as the rail industry. In this regard, it must be borne in mind that the expansion of rail capacity is usually linked to long term transport commitments. In this regard, the powers of the Regulator to potentially force an expansion of capacity on a railway operator that would have no comfort that it would be able to recover its capital investment, may impact the long-term financial sustainability and viability of an operator. It should also be noted that the power to enforce the expansion of capacity' is not completely tempered by the requirements of clauses 8(4) and 9(2), since the impact on the rest of a network where capacity is expanded in one place is not accounted/provided for.

Clause 6(1)(a) and (b) 
 Western Cape Government Mobility Department  

These clauses should cross-refer to particular subclauses of clause 4.




Gautrain Management Agency 
We view the continued provision of safe, secure, and reliable rail services as being of paramount importance, thus we think the Railway Safety Regulator must be engaged in all decisions regarding the provision of access to rail infrastructure and physical interconnection of rail infrastructure, as safety, security, and reliability fall within its mandate. We recommend that determinations, in terms of these provisions, be subject to the prior approval of, or at the very least in consultation with, the Railway Safety Regulator, which is presumably	best positioned to make determinations on decisions to be made in terms of these provisions.

Clause 6(2) 
 Western Cape Government Mobility Department  

The word “prescribed” is defined to mean “prescribed by regulation” (see clause 1 of the Bill). Clause 6(2) states that the Regulator must “prescribe fees for the processing of access applications”. It may be prudent to use alternative wording to avoid confusion with the making of regulations by the Minister. It must also be clear where the fees are to be published.
	


The comment and concern of Transnet is understood. Noting that there has never been an independent Regulator in the Rail space. But Transnet has been doing this work. Therefore, such concerns are bound to emanate and somehow used to protect the status quo.

Since the start of the project, these clauses were developed in full consultation with Transnet Group, Transnet Divisions and through the Department of Public Enterprises. Transnet made comments which were considered. Transnet participated at NEDLAC and made further comments which were attended to.




































It is correct as the reference is the whole of section 4 which must be read altogether as such. Both clause relate to the determination of areas of infrastructure to be regulated.



Comment has been noted. For example see S8(4)(c), the regulator must consider whether the applicant has received other regulatory approvals that may be required by or in terms of any law or regulations, or is likely to receive such approvals before the finalisation of its application.

Additionally, any safety matter within the jurisdiction of any regulatory authority like RSR, SAMSA, CAA, etc., the Regulator will consult such regulatory authorities and may formalize the relations with an MOA.




This is correct and no need for changes because the Regulator will indeed prescribe fees for the processing of access applications through regulations. Note that the Regulator may make regulations in its respective domain. But these regulations will be processed for gazetting and finalization by the Minister.

Once more, the Bill aims not to detail every eventuality. But some details and not of materiality will be displayed by the regulations and/or practice codes.
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	7
	Contents of access agreements and notification to Regulator
	Clause 7 
TRANSNET
· Where the ERT Bill empowers the regulator to determine the cost of access to infrastructure and facilities, it is worth noting that for Transnet National Ports Authority (NPA), the cost of the rail infrastructure provided by the Authority is included in the Ports infrastructure and already regulated by the Ports Regulator. Section 7 is unclear as to whether TNPA's current "wayleave" is aligned to the provisions of an access agreement in this section. This raises a challenge of how NPA rail infrastructure is regulated and who has the regulatory authority over access arrangements with access seekers in the ports (rail infrastructure within port boundaries). Clarity is sought on how this will be calculated by the regulator and secondly if this will be a published tariff for access. Clarity is sought if this access will now revert to a similar process as dictated by the Pipelines Act, where there is a clean process and description of how interconnectivity for pipelines must happen - must NPA then introduce a similar process for all "new" rail access to ports in future, trust that this does not impede NPA's ability to provide rail infrastructure as basic port infrastructure, in the absence of demand and a tariff being set.

· Clause 7 prescribes minimum information that must be included in the access agreement, amongst that is the duration of the agreement. To avoid potentially having evergreen access agreements, it is recommended that the envisaged Act provide some guidelines on the duration of such agreements.




Clause 7(1)(e)
 Western Cape Government Mobility Department  

Consider whether a cross-reference to clause 11 is required.




Clause 7(2) 
 Western Cape Government Mobility Department  

Would it not be more appropriate to provide in the Bill that an access agreement must be consistent with the provisions of the Act (as opposed to requiring an infrastructure owner to confirm this)?










Gautrain Management Agency 
The Bill is not explicit on whether the terms of an access agreement will be submitted, to the Regulator, for information only, or whether they will be submitted for approval, similar to merger approvals in terms of the Competition Act. If it is envisaged that the Regulator must approve the terms of the access agreement, it is not clear what the approval process will be, with regard to applicable timeframes and the considerations that will inform a decision on the alignment of the terms to the Act. The prescription of the approval process and considerations that will inform decision-making will facilitate certainty and consistency, thus encouraging
Investment. Clarification of whether the Regulator must approve the terms of an access agreement. If yes, prescription of the approval process and considerations that will inform a decision of the Regulator.

TRANSNET 

Clause 7(2) provides that before an infrastructure owner concludes an access agreement with the access seeker, such agreement be submitted to the Regulator. It is unclear as to whether the Regulator is required to approve or not approve the terms and conditions of such agreement before the parties conclude such agreement. It is further unclear as to how long it will take the Regulator to process such agreements. This may be another form of red tape that will make it difficult for access seekers to conduct business. Transnet recommends that the submission of this agreement to the Regulator should be for noting purposes only and where there are terms and conditions that require amendments, such amendments be made through an Addendum. Therefore, it is proposed that the infrastructure owner and access seeker should be allowed to conclude the agreement even before the Regulator processes such agreement. Consideration may be given of rewording the clause 7(2):
"(2) the infrastructure owner must submit, in the prescribed manner and form, a notification to the Regulator of the access agreement and confirm that the terms and conditions are consistent with the provisions of this Act".



	

The comment and observation are noted.
Schedule 2, Item 2 of the ERT Bill deals with continuation of tariffs in force at effective date which addresses this concern.





















This is a contractual agreement matter like other listed matters. So, the Bill/Act cannot dictate on this matter. The infrastructure owner and access seeker will make a determination which will be agreed upon. No need to adjust the Bill.









As things stand, no reference is needed with clause 11 as section 7 deals with access agreements on infrastructure. However, it would be appreciated if you can share your thoughts and suggestions on this matter, if any.




The custodianship and responsibility is with the infrastructure owner to ensure that the access agreement is in line with the provisions of the Act. Thus, it is in the interest of the infrastructure owner to ensure compliance with the Act as complaints and grievances, in the main, will be lodged against the infrastructure owner. Therefore, somebody must take responsibility of this competence and in this instance is the infrastructure owner.

No amendments should be made. 





Prescription of the approval process and considerations that will inform a decision of the Regulator is listed under S8.
















Clause 7(2) does not indicate that the access agreement should be concluded with the consent of the Regulator. It purely says inform the Regulator that the terms and conditions of the agreement does not contravene the Bill and subsequently the Act. This is to ensure there is fairness and the Bill’s requirement is complied with. This clause will help parties if there are disagreements following the implementation of the agreement. No need to change the clause.
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	8
	Request for and consideration of access approval by Regulator
	Clause 8(4)
Gautrain Management Agency 

Similarly to comments made in sections 6(1)(a) and (b) above, we think that it is imperative to ensure that decisions made in terms of the Act do not detrimentally affect safety, thus view, as important, the involvement of the Railway Safety Regulator in the decision- making process envisaged in this provision. Explicit requirement for the involvement of the Railway Safety Regulator in the decision-making process envisaged in this provision.







TRANSNET 
Clause 8(4)(b) provides that in determining whether to grant access, the Regulator must have regard to amongst others, "whether the access applicant is able to meet financial and other technical requirements... "

The phrase "access applicant" is not defined in the ERT Bill and the only phrase, which is defined, is "access seeker". Transnet recommends that the phrase "access applicant" be replaced by "access seeker". This seems to introduce more complexity as the parties need to discuss and maybe implying that once discussions have taken place, the parties will approach the regulator for a decision. Transnet notices that the aspects of public tender or section 217 of the Constitution are not factored into the provision. Essentially the Regulator steps into the role of a regulated entity or operator and gets involved in the operations and capacity allocation. It is also the regulatory body hearing complaints and appeals, performing compliance, and determining tariffs. This again is an example of the Regulator wearing many hats and has exceptional executive power. Transnet recommends that the role of the Regulator should be to set the rules and then ratify the access agreements that have been concluded in line with the regulatory rules.
Clause 8(4)(b) 





Western Cape Government Mobility Department  

It is recommended that the term “access applicant” be changed to “access seeker”, as the latter is a defined term.





Clause 8(6) 
 Western Cape Government Mobility Department  

Consider adding how much of the infrastructure is currently in use by existing access users and the period of each agreement. This will assist the Regulator to have a global view of existing demand / use of the infrastructure.








Clause 8(7) 
Western Cape Government Mobility Department  

This clause is arguably over-reaching. The provision is too broad, does not guide the discretion of the Regulator and could potentially lead to an abuse of power. The clause does not include an indication of the process that will be followed for reassignment.








 Gautrain Management Agency 
· The seemingly unfettered power of the Regulator to reassign unused capacity may undermine the autonomy of infrastructure/ facility owners and existing asset management guidelines and prescripts. The reassignment of unused capacity should be in consultation with the owner, and should be subject to any other applicable prescript, e.g. the	Government Immovable Asset Management Act, 2007 (Act No. 19 of 2007) or procurement prescripts and, where necessary, should include possible consideration for  compensation  to  the owner.

· With particular reference to the definition of the term: “essential facility”, the Bill is not explicit on the considerations that would inform an inquiry into the “reasonableness of duplicating” a facility and the “reasonable prospect of the current user needing that capacity”. It is not clear whether or not “reasonableness”	would	be determined, for example, concerning economic reconsiderations. If yes, whether the inquiry would look into the subjective	economic considerations of the “access seeker” or objective economic considerations. If the inquiry would, for example, also look into technical considerations, it is not clear what international or national standards would inform such a determination. In the absence of specificity about considerations that would inform reasonableness, we run the risk of inconsistency and arbitrariness in the consideration of access requests.  Stipulation of considerations that will inform a determination of reasonableness	with which infrastructure or a facility can be duplicated and reasonableness of the current user needing the capacity sought.
	


Comment has been noted. For example, see S8(4)(c), the regulator must consider whether the applicant has received other regulatory approvals that may be required by or in terms of any law or regulations, or is likely to receive such approvals before the finalisation of its application.

Additionally, any safety matter within the jurisdiction of any regulatory authority like RSR, SAMSA, CAA, etc., the Regulator will consult such regulatory authorities and may formalize the relations with an MOA.




We will change it from “access applicant” to “access seeker”. The Western Cape Department of Transport and Public Works made a comment on this matter too. See response below.





























Agreed and clause to read:
8(4)(b)	whether the access [applicant] seeker is able to meet financial and other technical   requirements necessary to successfully operate the infrastructure; and






Comment is noted, this will be considered during the drafting of the regulations.














This is definitely not over reach. Here, we are talking about access agreements and therefore technical specifications and modalities are important. Hence, the updated capacity report is required. It is important to know this information because an infrastructure owner may grant access biased to one seeker. Thus, the Regulator’s role is to ensure fairness towards access to infrastructure. Also, to monitor that charges are fair to every access seeker. The current problem is that there is no transparency of access agreements by infrastructure owners.



Comment noted. Rewording as follows: 
“The Regulator may, after consulting the infrastructure owner and careful consideration of the infrastructure owner’s future plans, reassign unused capacity if there is no reasonable prospect of the current user needing that capacity, and if doing so will improve system efficiency; provided that such reallocation is not contrary to any other existing statutory provision.”




The comment and observation are noted and the technical considerations will be considered during the drafting of regulations. If there are concerns and suggestion, please share these with us.
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	9
	Decision on access approval
	Clause 9(1)
Gautrain Management Agency 
No reference is made to the consideration of infrastructure maintenance or expansion projects that may require reduced interim capacity. Approval should be subject to any prevailing interim capacity conditions, as induced by maintenance or expansion projects. It is, therefore, recommended that this be included under section 8(4), as one of the factors to be considered, before approval is granted.

Clause 9(2) 
Western Cape Government Mobility Department  


· The Regulator should give a decision within a set period in order to ensure the granting of access is not subject to undue delay. It is recommended that a decision be provided within a reasonable period e.g. 20 working days after receipt of all information received in terms of clause 8(4).



· It is recommended that the comma that appears before the words “to fund” be deleted.








Gautrain Management Agency 

We are not clear on the measures that would mitigate service interruption, design compatibility, and minimisation of impact on design life span if the Regulator grants access  approval  based  on  a  mere  
investment undertaking. Reconsideration of this provision, with reference to its potential unintended consequences.

Clause 9(4)
Gautrain Management Agency 

This provision appears to contradict section 9(2). In light of the comments made above, under section 9(2), we prefer the approach stipulated in this provision to the one stipulated in section 9(2). Alignment of section 9(2) to this provision.

Clause 9(5)
Gautrain Management Agency 

It is important that the power of the Regulator is exercised as the utmost last resort, and only where an access seeker has petitioned the Regulator to intervene, based on the unreasonable or obstructive conduct of the infrastructure or facility owner, as the notion of determination, or imposition, of contractual terms by a third party goes against the very notion of a contract, where consensus is one of its basic tenets. It is, therefore, important that the period provided by the Regulator, within which the access seeker and owner must determine the terms of the access agreement takes cognisance of technical, economic, and operational assessments that may have to precede the determination of mutually   beneficial   and
sustainable terms of access. Inclusion of explicit requirements to the effect that:
· The period specified in the access approval must be reasonable, taking into account technical, economic, and	operational assessments required to reasonably determine mutually beneficial and sustainable access terms; and
· The Regulator will only determine the terms of an access agreement if so petitioned by an assess seeker, and on good cause shown.
	

Proposal not accepted. Section 9(1) is well captured and caters for the proposal accepted for rewording of section 8(7).










This point is in contradiction to the comments made under section 8(6). The suggestion of timeframe will be considered in the regulations. It is difficult to capture a proposal of this nature if no impact assessment has been made. Once again, it will be difficult to amend this clause when this Bill is enacted. The safest bet is to deal with it in the regulations of practice codes.

The proposed amendment will be made.  
9(2)	The Regulator may grant access approval, even if the requirements of Section 8(4)(a) are not met, provided the access seeker has given a written undertaking to the Regulator[,] to fund the required investment in infrastructure.






Further details are required on this comment for consideration.









It is clear from our side. Provide more details for consideration.







The matters listed by 2 bullet points are issues to be considered by the infrastructure owner and access seeker when entering in an access agreement. So, clause 9(5) is fine.
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	10
	Cession, transfer or assignment of access rights
	Clause 10
Western Cape Government Mobility Department  


It is possible that an entity that has been granted access approval could have the intention from the start to cede its access rights for monetary gain. It is unclear how this clause links with clause 9(2). The Regulator may grant access approval even if the requirements of clause 8(4)(a) are not met, provided that the access seeker has given a written undertaking to the Regulator to fund the required investment in infrastructure. The Bill should contain more prescriptive details regarding third party use. The Bill sets out lengthy requirements for an entity to gain access, however, access rights can then simply be shifted to another party. This defeats the purpose of free, fair and equal usage. It is recommended that more specific requirements be included regarding the cession or transfer of access rights to a third party.

Gautrain Management Agency 
Without	qualification,	this provision may facilitate granting of access to a disingenuous access seeker that never intended to use the access so granted for transport operations e.g. an access seeker who sought access for the sole intention of commercialising the access rights granted, or an access seeker who is being used as a Broad-Based Black Economic Empowerment front. To ensure the infrastructure or facility owner’s rights, it is important that the consent of such owner be solicited before any cession, transfer, or assignment is effected. Recommendation is inclusion of provisos to the effect that:
· an access seeker may not derive economic gain from ceding, transferring, or assigning the access granted; and
· if	the		access		was granted			based	 on Broad-Based		Black Economic Empowerment considerations, the third party to whom access is ceded	or		transferred has the same BBBEE rating as the access seeker; and
· the consent of the infrastructure or facility owner must be solicited before any cession, transfer or assignment is affected.

TRANSNET

Clause 10 provides that an entity that has been granted access approval by the Regulator may cede or transfer any or all of its rights to a third party; on condition that all its obligations remain fulfilled. It is worth noting that the infrastructure owner may also grant access to the infrastructure to the access seeker. Therefore, it appears on the reading of the Clause that cession, transfer, and assignment of access rights will be permitted only to those access users that had already been approved by the Regulator in terms of clause 9(1) or (2). Transnet recommends that the scope of clause  10 should be extended to access agreements concluded between the infrastructure owner and access seeker without the intervention of the Regulator. Transnet further proposes that the wording of clause 10 be reviewed and consideration may be given for the clause to read as follows: "10. An entity that has been granted access approval in terms of section 9(1) or (2), may cede or transfer any or all of its access rights to a third party, on condition that all its obligations remain fulfilled and on condition that it has obtained the written approval of the infrastructure owner, which approval shall not be unreasonably withheld. "
	



Comment is noted. Rephrased suggestions will be welcomed. 
















Clause 10 is fine. No need to list suggested matters as per the 3 bullet points. The clause is clear that “all obligations remain fulfilled”. These items must be considered by the infrastructure owner and access seeker when dealing with the access agreement. For example, let us take bullet 2 on BEE. The BEE rating cannot stay the same forever since transfer or cession. So, having the sentence in the Bill is too risky and not necessary.



















This clause should be read with clause 9. It is the role and responsibility of the Regulator to grant approvals and not the infrastructure owner. It is clear through clauses 9(1) and 9(2), access approval is the role of the Regulator. Therefore, consent of the infrastructure owner is not needed. Proposal not accepted as Transnet would want to continue to be a player and referee and maintain the current status quo which the Bill aims to change.
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	11
	Determination of price controls
	Clause 11
Western Cape Government Mobility Department  

Clause 11 does not expressly provide for consultation with the affected sphere(s) of government.  It is recommended that clause 11 be amended to require the Regulator to consult with the affected provincial and municipal authorities with respect to the price control affecting their area of jurisdiction. It is recommended that clarity be provided in the Bill in this regard.


It is unclear from clause 11(1) whether the intention is for the Bill to regulate any transport-related fees or tariffs set by other spheres of government. This should be clarified.






TRANSNET 

· The heading of the chapter presupposes that it will only apply to facilities and services offered by regulated entities. However, clause 11(1) states that "Every regulated entity that is subject to price regulation will be subject to price control determined by the Regulator. It is unclear whether it is the intention of the drafters to exclude infrastructure from the ambit of the ERT Bill. Transnet recommends that the heading of this Chapter should be reconsidered. Consideration may be given for the heading to read as follows:

"Economic Regulation of Transport Facilities, Services and Access to Infrastructure"


· Transnet has noted that regulated entities will be subject to price regulation in accordance with a price control determined by the Regulator. The price control for a regulated entity will comprise of fees for any transport service. As stated earlier, Transnet is a provider of access to rail infrastructure. The provision of transport services is highly competitive in the sense that rail compete with commercial road freight operators and therefore it should not be regulated and rather be left to the regulation of the competition authorities. The clause as it currently reads is unreasonably broad and allows the Regulator unfettered power to determine price control without consultation with key stakeholders or the regulated entity. Therefore, some form of consultative process needs to be built into to the price control determination to ensure the Regulator acts fairly, transparently and with the aim of ensuring the sustainability of the regulated entity's business. Section 11(1) should read as follows:
"Every regulated entity is subject to price regulation in accordance with a price control methodology determined by the Regulator in consultation with each regulated entity". 

· The above clause provides that each regulated entity must submit a proposal to the Regulator, requesting approval of price control for the facilities and ser­ vices offered by that regulated entity. The Bill does not provide for the timelines within which the Regulator will make a decision on the proposed price control. Transnet recommends that the envisaged Act should prescribe timelines within which such proposal must be made and the time frame within which the Regulator must notify the regulated entity concerned of its decision. Reference is made to the limiting of the revenues that may be generated. However, no consideration is provided for the costs that should be considered when limiting such revenue. In this regard, precedence/guidance should be obtained from the Port Directives (approved on 13 July 2009 and gazetted on 06 August 2009); Electricity Regulation Act, 2006 (Act No.4 of 2006)[Section 16]; and the Petroleum Pipelines Act, 2003 (Act No. 60 of 2003)[Section 28]. Proposed wording to be included. 

In considering the revenues, the Regulator will give due consideration to whether it is desirable that the tariffs which are approved, enable the regulated entity to:
(a)	Recover its investment in services and facilities
(b)	Recover its costs in maintaining, operating, managing, controlling, and administering infrastructure to provide services and facilities; and
(c)	Make a profit commensurate with the risk of owning, managing, Controlling, and administering infrastructure to provide services and facilities. 

· Transnet's strategy in the Port sector provides for Private Sector Participation ("PSP''). The price regulation must apply equitably and consistently to any terminal operator, irrespective if such is a public or private terminal operator. However, the risks associated herewith should not be discounted in that such regulation could discourage international investment in the port sector. Lessons learnt from the Ports of Djibouti and Namibia is that the potential PSP could be compromised if the potential bidder is not satisfied with the implications of a new system of fines, penalties, and limitations on tariffs. Currently, the tariffs for Transnet's port terminals operations are below that of the 50 benchmarked ports in the container sector. Exchange rate devaluation has eroded TPT's tariffs even further over the last seven years. It is recommended that a proper price benchmarking be conducted in collaboration with terminal operators before a decision is made about whether or not to price regulate port terminal operations when they operate in a global competitive environment. The aforementioned points must be given expression in the ERT Bill.


Clause 11(1)
Western Cape Government Mobility Department  

Regulation and price determination should be avoided. Maximum prices / fees lead to supply shortages and increase in informal market activity. Minimum prices lead to oversupply and higher prices to consumers. Regulating the pricing of transport entities and access to their infrastructure, does not address the inefficiency within these institutions. Other potential options for consideration and further investigation include forced break-up of monopolies by government or to encourage more competition. It is recommended that competition be introduced by granting concessions to private operators to utilise publicly created transport infrastructure, including ports and rail.

Southern African Bus Operators Association 

The charges levied upon passengers transported by subsidized commuter operators are regulated via the contracting regime and are prescribed. How will section 11 (2) (a) be applied in this case?

Clause 11(2) 
Southern African Bus Operators Association 

This is a drastic measure that will deter investments and entrepreneurship. The market determines tariffs in a competitive economy. A Regulator can never be fully informed of all factors determining investment decisions and venture capital projects that result in prices for facilities and services or returns on investments. This measure may have serious unintended consequences for investments in the transportation sector by the private sector, locally and internationally. These measures can be seen as just another hindrance/obstacle Page 3 of 8 to investments in the industry when SA is seeking local and international investments to stimulate the economy and grow employment. What if the Regulator gets it wrong and regulates a too low price/tariff or return and the entity ceases to exist? There is also a risk that financiers will more carefully consider business plans if prices/tariffs/returns are to be determined by an external party e.g., the Regulator. When does the Regulator get involved? Prior to the consideration of investments or afterwards?  There ought to be limits to the ability of the Regulator to intervene to this extent in the market as it may have serious consequences for investments in the industry. Regulators have a role to play in monopoly enterprises e.g., such as ACSA, Ports, Navigation services etc. but ought not to get involved in the economy in general as it appears this section intends to achieve.

Clause 11(3) 
Western Cape Government Mobility Department  

· As stated earlier, the definitions of “facility” and “service” are very broad. Thus, it is unclear what is meant by these terms. Accordingly, it is unclear which “facilities” or “services” would be subject to price regulation. Amend the Bill to provide clarity on what is meant by these terms.

· To avoid year-on-year requests, it is recommended that requests be made by regulated entities for a period of three years, linked to the Medium-Term Expenditure Framework period.








Southern African Bus Operators Association 

The abuse of a market position (this is clearly what the intention is of price control in this section) is already dealt with in terms of the country’s competition legislation. Why now prescribe prices and returns on investments in such a manner as described under section 11?


Clause 11(3) read with Clause 11(8)
Gautrain Management Agency 
We are of the view that the approval of each entity’s price control policy and amendments thereto, which should outline the entity’s price determination methodology, processes, and formulae, as opposed to the annual approval of each price proposal, will be more cost-effective and efficient. Amendment of section 11(8) to, instead, provide for the approval of each entity’s price control policy, as opposed to the approval of each price proposal.

Clause 11 (4) 
TRANSNET 

In terms of section 11(4) Transnet submits that this level of regulation goes beyond the purpose sought to be achieved in terms of the ERT Bill. Given the level of granularity proposed it is questionable whether the Regulator will have the capacity to sufficiently consider all of these areas not to mention the time it will take to do so for each regulated entity. The effect will lead to inefficiency in the sector not to mention rendering the purpose of price control ineffective. It will drive the cost of regulation up exponentially which cost will ultimately be passed on to the customer. No regulated entity will be able to sustain this level of regulation.

Clause 11(4)(a) 
Western Cape Government Mobility Department  

Interested parties and the public should be afforded a reasonable period within which to comment on the proposal. It is recommended that the clause be revised to refer to a reasonable commenting period.


Clause 11(4)(b)(iii) 
Western Cape Government Mobility Department  

For the sake of clarity, it is recommended that the Bill be amended to elaborate on what is meant by the term “opportunity cost of capital”.




Clause 11(4)(b)(v)
Western Cape Government Mobility Department  

The phrase “any other characteristic that the Regulator may deem relevant” is too broad. The Bill should provide sufficient guidance to the Regulator to enable it to exercise its discretion appropriately. It is recommended that the Bill be amended to provide guidance to the Regulator on the types of characteristics that could be relevant.

Clause 11(4)(b)(vi)
  Western Cape Government Mobility Department  

· For the sake of clarity, it is recommended that the Bill be amended to elaborate on what is meant by the phrase “small or medium enterprises”.

· What will the Regulator consider when determining what the “likely effect” will be? Elaborate on what the Regulator will use as a measure to determine the “likely effect”.


Clause 11(5)
Gautrain Management Agency 

Our characteristic, as the Gautrain	Management Agency, is such that every Rand not collected from passengers becomes a Rand taken from the Provincial fiscus. This provision only requires that the Regulator must consult with a party that is providing a subsidy, without being explicit on considerations that the party providing the subsidy will be consulted on, which could lead to an untenable situation in terms of which a party that is providing a subsidy may end up being saddled with costs that it cannot afford. Specification of the nature of the consultation envisaged in this provision, including consideration, by the Regulator, of the  impact that the price control would have on the party providing a subsidy and its other service delivery imperatives.


Clause 11(6) 
Southern African Bus Operators Association 

At what stage will this happen in the contracting process in public transport? Contracting Authorities issue tenders for services to be provided that include prescribed fares, routes, timetables, bus characteristics etc. Contracting authorities determine these fares based on historic fares as well economic and social circumstances of commuters in the area affected by the contract. These prescribed fares are considered as critical when a company prepares a bid as it’s a main revenue source (revenue risks residing with the company). Any interference afterward could have a material impact on the viability of the operation/cause major uncertainty, not only for the operator but also its entire value chain. Service level changes are heavily politicised in practice and very difficult to achieve.  This section will add another layer of uncertainty in the commuter bus contracting system. Its intention to interfere with the finances of operators post a contracting process is not acceptable. In addition, operators already have to prepare and report on a myriad of operational and financial information to the Contracting Authority - the Regulator will be another institution that could cause a higher administrative burden as implied by subsections (a) to (d). 

Clause 11(7) 
Southern African Bus Operators Association 

Is this not a function of the Contracting Authority/Department of Transport? It seems as if this will duplicate processes and cause policy uncertainty?

Clause 11 (9) 
TRANSNET 

In terms of section 11(9) when determining a price control, the Regulator may impose conditions that provide for an annual adjustment to reflect changes in the relevant price index. In the event that such a condition is imposed the concern is that the regulated entity has no recourse for this to be reviewed in the event that such an adjustment has unintended negative consequences on the revenue of the regulated entity. A form of recourse for regulated entities should be provided for in the ERT Bill.


Clause 11(10)
Western Cape Government Mobility Department  

The comma that appears before the emdash should be deleted.







Southern African Bus Operators Association 
These measures will add significant cost and effort to doing business in the country, as well as risk potential investments – current and in future. It will also add to much more business uncertainty. The administrative burden of complying with these measures is significant.  As mentioned elsewhere, the Competition Commission already has powers to investigate market abuse by dominant firms. This appears to be a duplication of the Commission’s functions.

Clause 11(10) & (11) 
TRANSNET 

Regarding subsection (10) and (11) dealing with the implementation of price deviations by regulated entities. Prior to the implementation of price deviations, the regulated entity is required to submit the impact thereof on the entity's revenue, costs, and profitability. It is submitted that price deviations are negotiated based on objective and substantive criteria to ensure long term profitability. The requirement together with the time period indicated will severely impede the ability of regulated entities to perform their business activities. It is results in the over-reach previously mentioned herein of the Regulator. The time period allowable in terms of the ERT Bill is unreasonably long and does not take into consideration the pace at which the industry moves. It is noted that subsection 12 of the previous iteration of the ERT Bill has been removed allowing for that in the event the Regulator did not approve the deviation within a period of 15 (fifteen) days of receipt the deviation was deemed to have been approved. This makes compliance with this section more tolerable. For instance, regarding the extraordinary review of price controls, Transnet port terminal operations adopts two processes in respect of pricing, being annual pricing submission and adhoc price deviations. The adhoc price deviations enable growth opportunities within the ports based on either commodity price, to be more competitive and where required Transnet port terminal operations sometimes customizes its service offerings to the needs of the Customer. The ERT Bill does not factor in unique considerations and that the port terminal operations services are not standard as the processes and resources (equipment, infrastructure, and people/ skills) differ from terminal to terminal.

Clause 11(11) 
Southern African Bus Operators Association 
This means 75 days (excluding holidays and weekends which make this period even longer) will be the maximum response time while the regulated entity has to carry on its operations… This is cause for major uncertainty. The emphasis on “the Regulator may, within 60 business days review the impact.” is cause for further concern. Can it take longer? How much longer?
There ought to be a strict time limit to any response of the Regulator.



Clause 11(12)(c)
Western Cape Government Mobility Department  
 It is recommended that a requirement be included which states that the new price must be reviewed should the agreement remain in place for more than a 12-month period. 

Clause 11(12)(c)(i)
Western Cape Government Mobility Department  

· In this clause, the word “Court” should start with a lower case “c”. 

· Where appropriate, this amendment should also be made in other provisions of the Bill e.g. clause 20(3)(a) (except, for example, in the case of references to a particular court like the High Court).


	


This matter is addressed by sections 11(3) and (4).









The Bill is clear that it will regulated transport related fees. Hence, the scope of application is important and determines who should be regulated. Furthermore, the Bill dose indicate that different price control methods will be applied. See section 11(2).





The proposal is acknowledged and Chapter 3 heading will be amended to read: " Economic Regulation of Transport Facilities, [and] Services and Infrastructure”












Agreed. The following words will be added to clause 11(1) towards the end: “…in consultation with each regulated entity.”
Proposed insertion:
"Every regulated entity is subject to price regulation in accordance with a price control methodology determined by the Regulator in consultation with each regulated entity". 





      











These details will appear in the regulations which will be developed in consultation with the affected stakeholders inclusive of regulated entities.




















These are standard procedures and principles when making a price control. The details will be in the regulations. No need to express them in the Bill.









Comment is noted and proposals of the aforementioned expression in the ERT Bill will be welcomed.

























The introduction of competition itself is often either not feasible, because of the existence of natural monopolies in the sector, or not desirable from the point of view of wider policy objectives. Ensuring the efficiency and cost-effectiveness within the transport system in order to meet its economic and social goals is what the regulator is aiming to archive. Thus, the importance of economic regulation oversight.

Besides, granting of concession is the policy matter and not the competency of the Regulator.




See S11(6) and (7) which deals this matter.







Comment is noted. The Bill will not create another obstacle to investment in the transport sector, its purpose is to promote appropriate investment see S3(1)(e).




























The Bill in its current form caters for the transport sector as a whole, however facilities or services that will be subject to price regulation are those which meet the conditions imposed by S4.



This clause does not have a specific period at which the regulated entities should submit proposals to the Regulator. You would know that each mode will be treated different when setting price controls. Currently, price controls for the Aviation Sector are set once every 5 years. The Ports Regulator sets price control annual. Whereas, there is not price regulation framework for the Rail Sector. Normally, details such as these are in the regulations and practice codes to allow roam to change the approach if necessary.



The comment and observation are noted.
If there are concerns and suggestion, please share these with us for consideration.







Proposal not accepted. Determination of price control are the powers for the Regulator and the Regulator’s role is to determine price control and not price control policies of each regulated entity. No amendment is required.








The comment and observation are noted.
If there are concerns and suggestion, please share these with us for consideration.













Government Gazette framework and regulations apply in this instance. It is not within the scope of the Regulator to amend this. During the development of regulations, we can deal with this matter.





This is a standard terminology of economic regulation and accounting. Thus, no need to define it here. But then again, we cannot define every word used in the Bill and the content will be cumbersome as earlier stated.





It has always been indicated that such clauses are linked with section 4 as the Minister will make the determination.








The Small Business Act and the BEE Act applies here to define such terminologies


No need to include the measures to be used in the Bill, this will be determined in the regulations.







The details of how the nature of consultation will take place and consideration of subsidized transport operators will be in the regulations and/or practice codes.
















The comment and observation are noted.
If there are concerns and suggestion, please share these with us to be considered during the drafting of regulations.
























S39 addresses this matter.






Section 12 of the ERT deals with Extraordinary review of price controls.
“(1)	At any time after a price control takes effect, the Regulator may conduct an extraordinary review if the Regulator is satisfied that reasonably unforeseeable changes in economic demand, input costs, technology, the regulatory environment or other similar factors have affected the regulated entity sufficiently to constitute a threat to its economic sustainability during the current price control period and thus justify an early review of the price control.”



Noted and will be removed.
11(10)	Before the price deviation is implemented, the relevant regulated entity must submit to the Regulator the following[,]–






The Department is of the view that the  Competition Commission (CC) focuses on all the industries. STER will solely focus on the transport industry and create a shoe that fits the transport industry perfectly. CC law is related to be post-facto regulation, where else ERT is related to be ex-anti, therefore, there is no overlapping of the two, given that there is also continuous engagement with CC.





It is not clear what informs Transnet that the time period allowable is long. Our experience through the Regulating Committee, the Ports Regulator, etc. the allowable timeframe captured by clauses 11(10) and 11(11) is appropriate. Therefore, no need for amendments.































Comment is noted.  In urgent circumstances, an urgent application on good cause shown and can also apply for interim relief which will be considered during the drafting of the regulations. 










See response for section 11(3) above. One size fits all is not promoted by the Bill as always stated above.






Don’t agree. The legal and legislation drafters are happy with the way it is captured.
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Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.
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Policy matters. 

CONTENT ADVISOR
Transnet will be requested to share suggested and proposed amendments. 
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	12
	Extraordinary review of price controls
	Clause 12 
Western Cape Government Mobility Department  

It is unclear what happens after the extraordinary review has been conducted. It is recommended that the Bill be amended to clarify this matter.





TRANSNET 
Finally in terms of section 12 regarding the extraordinary review of price controls the section provides that at any time after a price control takes effect, the Regulator of its own accord or on application by the regulated entity or on application by the Minister or another person directly affected by the price control, may conduct an extraordinary review of the current price control. It is submitted that in the event such extraordinary review is conducted at the Regulator's own instance or at the instance of the Minister or other affected person, no opportunity is given to the regulated entity to make submissions in relation to such review or be consulted. This should be given expression to in the ERT Bill in terms of this section

Clause 12(1) 
Southern African Bus Operators Association 
This is the exact point made under 11(1) and 11 (2). The Regulator does not have this type of insight (unforeseeable changes in economic demand, input costs, technology, the regulatory environment or other similar factors – especially in so many different and specialized markets in an economy) when making decisions, and risks making the wrong decisions in price control and returns on investments. Entrepreneurs take these factors into account in the specialized markets in which they invest when determining prices and returns and factors these “risks” into their pricing of services etc.
The risk for the regulated entity is that it can take so long to “correct” an incorrect decision that it could cause financial harm to the business.  A Regulator can never have the same type of insights into specialized markets as an entrepreneur venturing his/her own capital in a business. There should be a time limit of 14 days for the Regulator to arrive at a decision when reviewing price controls in extraordinary circumstances. An appeals process should also be built in

Clause 12(2)(b)(i) 
Western Cape Government Mobility Department  
 The comma that appears after the word “entity” should be changed to a semi-colon.
	


The intention of the Bill is not to unpack procedures on execution of the clauses however it is to establish the TER and TEC. Implementation procedures will be embedded in the regulations.





Disagree. Read section 12 in conjunction with section 11 as this matter of consultation is addressed there. Besides, section 12(2)(b) also provides an opportunity to regulated entities to make a representation. No need for changes.












Section 12 of the ERT deals with Extraordinary review of price controls. and timeframe to be stipulated in the regulations. However, should a party be affected by the timeframe they can apply for condonation which will be unpacked in the regulations.

















Observation noted and will be corrected. Proposed amendment:
12(2)(b)(i) the relevant regulated entity[,]; or

	


PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.
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PARLIAMENT LEGAL ADVISOR 
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OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.


	13
	Information from regulated entities
	Clause 13
Western Cape Government Mobility Department  

The word “licenced” should be changed to “licensed” throughout this clause.















TRANSNET 

The ERT Bill requires from the regulated entities, submission of development plans for the facilities it operates, or has licensed others to operate, or the services that it provides or has licensed others to provide. Whilst the National Ports Authority is in support of furnishing the Regulator with its National Ports Plan containing the Port Development Framework Plans, The ERT Bill is silent on the cause of action when the Regulator disagrees with the contents of development plans. Moreover the extent of information that must be provided or that may be requested by the Regulator has no reference to the fulfilling of its actual mandate which is to ensure economic regulation. The extent of the information creates an undue administrative burden resulting in the escalation of the costs of regulation. 


Clause 13(1)
Western Cape Government Mobility Department  

It is recommended that the frequency of reporting be specified. 

Southern African Bus Operators Association 

This is a virtual duplication of information already submitted to Contracting Authorities in the contracted bus commuter services. It also begs the question: Who will be the institution that controls the Regulated Entity? There now appears to be two formal and compulsory reporting lines. This could result in potentially conflicting responses and directives for the Regulated Entity. The regulation of bus contracts resides with the Contracting Authority. Section 13 (1) unnecessary duplicates this activity. Contracted bus commuter services should be exempted from this requirement.
	


Observation noted and will be corrected.
Proposed corrections on subclauses of 13(1):

(a) statistical information related to the transport facilities or services that it provides, or has [licenced] licensed others to provide;
(b) forecasts of demand for the transport facilities or services that it provides, or has [licenced] licensed  others to provide;
(c) development plans for the facilities it operates, or has [licenced] licensed  others to operate, or the services that it provides or has [licenced] licensed  others to provide; and
(d) any material change in the control of persons it has  licenced] licensed  to operate facilities or provide services.



Details on the cause of action when the Regulator disagrees with the contents of development plans will be considered in the drafting regulations.


















See response of 11(3) and 11(12)(c).




This clause refers to regulated entities and as it stand the Minister is given the powers to extend the scope of application of the ERT Bill to any market, facility or entity (which bus operators maybe part of once determined by the Minister according to clause 4). In this regard, clause 11(6) allows the regulator to consult with the party providing subsidy on price control approval relating to subsidized service and also see clause 43(11). Therefore, they will not be any duplication of activities.
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Policy matters. 

CONTENT ADVISOR
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	14
	Regulatory accounting and disclosure requirements
	Clause 14 
TRANSNET 

Clause 14 provide that the Regulator may require of a regulated entity to have an independent review of the financials and other relevant information by the regulated entity's auditor, or by an alternative auditor nominated by the Regulator in consultation with the regulated entity. It is worth noting that the regulated entities will mainly be organs of state as defined in section 239 of the Constitution. When an organ of state contracts for goods and/or services, an organ of state is constitutionally required to follow a procurement system that is "fair, equitable, transparent, competitive and cost­ effective It is common cause that an auditor who will be nominated by the Regulator will not be appointed in accordance with the aforementioned procurement clause. Section 2 of the Constitution states that the law or conduct which is inconsistent with it, is invalid. Therefore, an appointment of an auditor will have to comply with the procurement clause or Transnet recommends that the Regulator shall not nominate an auditor to audit the regulated entity as this may be seen as contravening the procurement clause. The resultant expenditure may then be classified as irregular expenditure in terms of the Public Finance Management Act, 1999.

Clause 14(1)
Gautrain Management Agency 

Internationally	accepted standards already exist for the preparation of financial information. The use of previously audited financial statements, instead of information that is tailormade for price determination, would minimise the risk of statistical manipulation Review of these provisions to require the use of audited annual financial statements, where they are available. In their current form, these provisions could be useful for a start-up regulated entity.

Clause 14(3)
Gautrain Management Agency 

Review of these provisions to require the use of audited annual financial statements, where they are available. In their current form, these provisions could be useful for a start-up regulated entity. Cognisance, should be taken, of the fact that an independent review of the information used will attract direct and indirect costs, whereas audited annual financial statements would already	have	been independently reviewed.
	


Disagree. It is within the right and responsibility to conduct its own audit to verify information provided by the regulated entity. This is to allow for an independent review. Recently, it has been experienced that certain Auditors where not revealing some information about organizations particularly state-owned entities in relation to state capture and corruption. So, misleading information was made public. The clause aims to deal with such matters. Objection not supported.


















Clauses are straight forward that the Regulator will provide a framework of what and how information should be provided. This guidance will form part of regulations and/or practice codes.









Clauses are straight forward that the Regulator will provide a framework of what and how information should be provided. This guidance will form part of regulations and/or practice codes.
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	15
	Complaints against regulated entities
	Clause 15
Gautrain Management Agency 

It is not clear whether the Legislature intends to empower the Transport Economic Regulator to consider complaints relating to ‘uncompetitive fares/pricing’ or whether the intention is to leave such complaints		within	the domain	of the Competition Commission.  Clarification of whether complaints	about ‘uncompetitive fares/ pricing’ will be the competence of the Competition Commission of the Transport Economic Regulator.

TRANSET 

· Section 15 of the Bill overrides section 46 and 47 of the National Ports Act. It is odd that the Bill does not also repeal sections 46 and section 47 of the National Ports Act. It is not understood how still in terms of section, 47 of the National Ports Act a ground for complaint against the Authority can be that Transnet is treated more favourably and that it derives an unfair advantage over other transport companies; whilst in future circumstances may occur where the applicable agreement is approved by the Transport Regulator. (Section 1(6) of Schedule 1 of the Bill amends section 56 of the National Ports Act). In addition complaints regarding the issuing of licences should not be adjudicated by the Regulator as this usurps the mandate and power of existing Regulator to adjudicate on this issue.  In terms of the initiation of investigations of complaints, it is our contention that in the event the Regulator initiates an investigation it can in no way be involved in such investigation. It should therefore not be permitted to designate persons to assist in the conducting of an investigation or determine the procedure for such investigation. This would allow the Regulator to unduly influence an investigation that is meant to be independent and objective in nature in order to suit a particular outcome. Section 16(2), (3) and ( 4) in essence allows the Regulator to be a player and referee. The Regulator in effect would be allowed to determine the procedure for an investigation into a complaint and then have the right to adjudicate that very same complaint.


Clause 15(1)
Western Cape Government Mobility Department  

Some of the matters listed in clause 15(1) do not seem to relate to the purposes set out in clause 3 of the Bill. Thus, it is unclear why the Regulator should have the power to consider complaints relating to such matters. For example, where a regulated entity refuses to issue a licence. This could also create a problem where other pieces of legislation already provide for processes to deal with such matters (there could potentially be a duplication of functions and processes).
Reconsider the list in clause 15(1) and delete matters that do not relate to the purposes in clause 3.

Clause 15(1)(a)
Gautrain Management Agency 

It is not clear what license or amended license this provision is referring to, in light of licenses being issued by other regulatory authorities. It is not clear whether the Legislature intends that the Transport Economic Regulator should prevail over other regulatory authorities or whether such authorities will also be subjected to regulation under this Act, especially given section 4(1), which seems to suggest otherwise. Review of this provision to make the intention behind it more explicit, taking into account the provision of section 4(1).

Clause 15(1)(d)
Gautrain Management Agency 

Whilst the intention behind this provision is understandable when considering the overarching objectives of the Bill, we are concerned that if not tightened, this provision could be read to imply that a regulated entity should compromise its interests or even diminish its competitiveness, to accommodate an access- seeker.  Tightening of this provision, concerning the comparability of access terms given to associated entities, to those given to other entities, so that the provision is not read as potentially	requiring a regulated entity to compromise its operations, competitiveness, or growth plans.

	


Upon the receiving of the complaint, the regulator will refer the complaint to another regulatory authority with jurisdiction over the matter for investigation S17(1)(c). The clause should remain as it is.







It is not correct. See schedule 1 of the Bill on consequential amendments.





































The listed items are appropriate and clear.














Upon the receiving of the complaint, the regulator will refer the complaint to another regulatory authority with jurisdiction over the matter for investigation S17(1)(c). The clause should remain as it is.










Comment has been noted and no need for amendments.
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	16
	Direct referrals to Council
	Clause 16(1)(a)
Gautrain Management Agency 

It is not clear whether the Council would not be acting ultra vires by considering a complaint that falls outside the ambit of the Act, as the mandate of the Council is aligned to the objects of the Act. Referring such complaints to the Council would not cure either the Regulator’s or the Council’s lack of jurisdiction.  Review of this provision so that complaints that fall outside the ambit of the Act are complete non- referrals.







Clause 16(6)
Western Cape Government Mobility Department  

The Council is an appeal authority. A finding of the Council must be binding unless taken on review to a court. It suggested the word “may” be substituted with “must” to ensure enforceability of the Council’s findings. It is recommended that the wording be revised in light of the comments.
	


We cannot declare all complaints outside the ambit of this Act are complete non-referrals because it is the duty of all regulatory authorities to work together and assist each other in performing their mandates. Also, the public interest and assistance to resolve complainants issues is important by considering the plied of the users when it comes to resources and information.

Upon the receiving of the complaint, the regulator will refer the complaint to another regulatory authority with jurisdiction over the matter for investigation S17(1)(c). The clause should remain as it is.



	
The word “may” is correct within the context of the same clause. No need to change it to must.
	


PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.









PARLIAMENT LEGAL ADVISOR 
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Policy matters. 

CONTENT ADVISOR
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	17
	Consideration of complaints by Regulator
	Clause 17(1)(a)(i)
Western Cape Government Mobility Department  

The wording is too broad and could lead to unintended consequences. It is recommended that the wording be revised in light of the comments.

Clause 17(2) 
 Western Cape Government Mobility Department  

It is noted that the Regulator may act on its own initiative and direct an inspector to commence an investigation. In order to guide the discretion of the Regulator and to avoid a potential abuse of power, the clause should explain the circumstances in which it would be appropriate to launch an investigation into a matter. It is recommended that clause 17 be revised in light of the comments.

Clause 17(3) 
Western Cape Government Mobility Department  

It is unclear which persons the Regulator may designate to assist the inspector in conducting an investigation. This should be clarified. It is recommended that clause 17 be revised in light of the comments.

	


Comment is not clear. Please provide details and suggestions.





Read the whole clause 17(2) in totality and section 15(1)(c) to (g). Then, you will understand it and not make such comment and request.









No need to specify persons that may assist the inspector. This will be done on a case-by case basis.
	


PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
The Department will be requested to provide suggestions and proposed amendments. 
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Policy matters. 
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	18
	Outcome of investigation
	Clause 18(a) 
Western Cape Government Mobility Department  

Clause 17(1)(a)(i) states that the Regulator may issue a non-referral notice (if the matter is deemed to be frivolous or vexatious) before an investigation is done. 
Clause 18(a) provides for the Regulator to issue a non-referral notice after the investigation is completed and a report is provided to the Regulator. It is unclear why non-referral can occur upon receiving a complaint and then later again after receiving a report of an investigation. This must be clarified. Reconsider the provisions relating to non-referral in light of the comments.
	


The matters are catered from both angles. Hence the necessity of the two clauses. Some matters may need no further engagements. Hence, deemed no-referral. An investigation could be undertaken and confirm the non-referral status. Some matters a difficult to declare them as non-referrals and issue a notice without conducting an investigation. No changes to be made.
	


PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.


	19
	Consent orders
	Clause 19(1) 
 Western Cape Government Mobility Department  

The clause does not clarify how the Regulator and the respondent must engage one another on the outcome of the investigation.  Further, it is unclear why the Council may confirm an agreement without hearing any evidence. Reconsider and revise clause 19(1) in light of the comments.
	


Again, we opted not to detail such matters with are not materially impacting the Bill. The Council will always conduct hearings, where it is appropriate. However, when there is an agreement among parties, there is no need for a hearing to be held. But to confirm the order.
	PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.


	20
	Issuance of compliance notices
	Clause 20(2)(b) 
Western Cape Government Mobility Department  

It is unclear why the words “if any” appear in this clause. A compliance notice is normally only issued if a person fails to comply with a particular provision of a piece of legislation. It is recommended that the words “if any” be deleted.

	


The words are important and serve specific legal purpose. Proposal not accepted. Remember, regulations and practice codes will be developed to support the Act. So, regulations are legally binding too. Therefore, “if any” covers for such situations.
	PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.


	21
	Directed price control reduction
	Clause 21 
TRANSNET 

Clause 21 provides that the Regulator may direct a reduction in the current applicable price control for any facilities or services provided by a regulated entity. It is worth noting that the Regulator's power to direct a reduction in price control may negatively affect loan covenants that a regulated entity is subjected to. Clause 21(3) provides that the Regulator may direct a reduction in the current applicable price control for any facilities or services provided by a regulated entity. It is worth noting that the Regulator's power to direct a reduction in price control may negatively affect loan covenants that a regulated entity is subjected to. Clarity is sought as to whether the penalty is applied to TNPA's turnover, Transnet's turnover or the combined regulated businesses in Transnet being, TNPA, TFR and Transnet Pipelines.







Clause 21(4) 
Southern African Bus Operators Association 

This threshold seems high and could have a material impact on the regulated entity’s financial sustainability. How was it determined? Margins in the contracted bus commuter contracting system are very slim due the nature of competition experienced when setting prices in the bid process. How will the Regulator respond, after reducing tariffs/amending return on investment percentages of a Regulated Entity, should such an entity then embark up on a cost reduction process e.g., reduction in labour force, postponed investments etc.?  Directives at reducing tariffs and returns on investments of a Regulated Entity cut to the heart of a business model. This percentage is high and should be reconsidered. 
	


The price control reduction may affect the revenue. However, it does not absolve them from their loan covenants. What is required from the regulated entities is to be compliant and implement the provisions of this Bill. 

A directed price control reduction is a form of penalty which can be levied on a firm which has contravened the provisions of the Bill. It will only be levied after due process has been observed, for a definite period. In principle, it is equivalent to a fine, but with the advantage that the money is distributed to customers, and thus restitution is made during the price reduction period. 












A directed price control reduction is a form of penalty which can be levied on a firm which has contravened the Bill. It will only be levied after due processes have been observed (intention is not to harm financial sustainability), for a definite period. In function it is equivalent to a fine not exceeding 10% of the annual returns, but with the advantage that the money is distributed to customers, and thus restitution is made during the price reduction period.
	PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.





















PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.


	28
	Decision at end of hearing
	Clause 28(1) 
Western Cape Government Mobility Department  

Clause 28(1) refers to publication of a decision on “the site”. The clause should preferably use the word “website” and clarify that it is the Regulator’s website that is being referred to. It is recommended that the Bill be amended as set out in the comments.
	


Agreed. Proposed correction:
28(1)	Within 20 business days of the conclusion of a hearing, the panel that heard the matter must publish a decision, together with written reasons for the decision on the [site] website.

	PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.


	29
	Establishment of Transport Economic Regulator
	Clause 29(2)
TRANSNET 

Clause 29(2)(a) provides that the Regulator will have jurisdiction throughout the Republic. It is worth noting that some of the regulated entities conclude transport services agreement with an over-border customer (as Transnet currently does). However, it is unclear as to whether the Regulator will have jurisdiction to determine price control where the regulated entities transact with over-border customers. Transnet recommends that the scope of the Regulator should be limited to customers and business operations that takes place within the Republic.
	


When the Bill is passed, the scope will be limited to customers and business operations within the Republic. At the time at which it is ready to consolidate the functions and responsibilities of cross border undertaken by the Cross-Border Road Transport Agency, the scope will be extended to over-border customers.
	PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.


	30
	Governance of Transport Economic Regulator
	Clause 30(6) 
Western Cape Government Mobility Department  

The word “some” is vague and open to interpretation.
Specify the number of Board members to be appointed for three years.


Clause 30(10)(c)
Western Cape Government Mobility Department  
 
It is noted that the full citation of the Public Finance Management Act, 1999 (Act 1 of 1999) is used in this clause. There are also other instances in the Bill where “Public Finance Management Act, 1999” is used. The defined term “Public Finance Management Act” should be used consistently throughout the Bill. It is recommended that the defined term “Public Finance Management Act” be used consistently throughout the Bill.  Further, where other terms are defined in the Bill they should also be used consistently throughout the Bill. 



	


Read the whole section 30 as it clearly unpacks the approach of staggering






Noted and such things will be attended to when the Bill is finally edited.
	PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.


	31
	Qualifications for Board membership
	Clause 31(1)(a)
  Western Cape Government Mobility Department  

The term “suitably qualified” is vague and open to interpretation. It is recommended that suitable qualifications be specified in the Bill e.g. honours degree in economics, law, or transport.


Clause 31(2)(g)
Western Cape Government Mobility Department  

A comma should be inserted after the year “1993”.

Clause 33(1)(a) and (b)
Western Cape Government Mobility Department  

An apostrophe should be inserted after the word “months”.
	


Section 31(1)(a) specifies the field and not the level of the degree/qualification as you so wishes. This is how the Act is normally drafted. Also, we are not sure what informs you that the Honours Degree is relevant here.




No need to do that.




Not in agreement.
	PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.


	33
	Resignation, removal from office, and vacancies
	Clause 33(3) 
Western Cape Government Mobility Department  

It is recommended that the wording be revised to state that the person must be afforded an opportunity to state why he or she should not be removed from office.
	


The clause is correct and straight forward. It is captured the legal way.
	PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.


	34
	Regulator’s executive structures
	Clause 34(4) 
Western Cape Government Mobility Department  

It is unclear where the internal procedures will be published. This should be clarified.
Revise the clause in order to clarify the matter.

	


On the regulator’s website and regulations.
	PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.


	36
	Appointment of Executive Officers
	Clause 36
Gautrain Management Agency 

It is not clear whether “engineering” is included in the term “transportation industry”. Express inclusion of “engineering” in the list of qualifications	and experience considered requisite for eligibility to be appointed as Executive. 
Officers.
	


Proposal accepted and amendment will be made.
	PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.


	38
	Functions of Regulator
	Clause 38
 Western Cape Government Mobility Department  

The National Land Transport Act, 2009 (Act 5 of 2009) (the NLTA) sets out various functions of the three spheres of government insofar as land transport is concerned. While it is noted that the Bill amends a provision of the NLTA dealing with the functions of the National Public Transport Regulator, it is unclear to what extent the various functions of the three spheres of government set out in the NLTA were considered during the drafting of the Bill. The Regulator should not duplicate these functions. It is recommended that the provisions of the NLTA be considered to ensure that the Regulator does not duplicate the functions of the three spheres of government set out therein. 

TRANSNET 

The above sub-clause provides that the Regulator will be responsible for amongst others to conduct market inquiries in accordance with clause 43(2)(b). It is worth noting that the Competition Commission is the only regulatory body which is empowered to conduct market inquiries in terms of section 21(1)(a) of the Competition Act, 1998. Therefore, Transnet recommends that this provision should be reconsidered given that it results in the duplication amongst regulators and consideration should be given of deleting this clause. This comment also applies to clause 43(2).

In terms of governance and oversight of the Regulator it is noted that the Board is regarded as the accounting authority of the Regulator, but section 29(3) does not reconcile with section 30(10)(a). The Public Finance Management Act outranks this Bill and the Board should oversee the decisions made by the Executive. Section 30(10)(a) in our submission should be deleted as it is contrary to good governance regulation.



Clause 38(i) 
Western Cape Government Mobility Department  

Delete the comma that appears after the word “Act”.



Clause 38(g) read with 43(2)(b)
Gautrain Management Agency 
 
The relationship between these provisions and similar provisions in the Competition Act is not explicit, e.g. how will coordination between the two regulatory authorities be ensured, to avoid duplication of effort and conflict? Stipulation of which Act, between the Economic Regulation of Transport Act and the Competition Act, will prevail on matters relating to market inquiries.

	


The recommendation is noted, the Bill allows for the co-ordination and harmonization of the functions of Regulatory Authorities and provincial and municipal authorities to ensure that any potential constitutional issues are identified and resolved amicably, given the fact that the national and provincial governments have concurrent legislative competence in respect of some aspects of transportation.







No duplication exists as earlier responded. The decision maker will be the Regulator. So, it makes sense for it to be involve in conducting the market inquiries than to completely rely on Competition Commission.








Disagree, the intention is to have the board that will not interfere with functions of the Executive Regulatory Panel.











Agreed. Proposed deletion: 
38(i) monitor and enforce compliance with this Act[,] and with any service levels and other conditions of price controls; and



S43 (1)	The Regulator must––
(a) negotiate and conclude an agreement with the Competition Commission to co-ordinate and harmonise the exercise of jurisdiction over competition matters, and to ensure consistent application of the principles of this Act; and

	PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.




































PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.

PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.


	39
	General provisions concerning Regulator
	Clause 39(1)(b) 
Western Cape Government Mobility Department  
 Clause 39(1)(b) should be qualified to state that the Regulator may consult any person, organisation or institution with regard to any matter that falls within the scope of its mandate (i.e. and not simply “any matter”). It is recommended that this clause be revised accordingly.
	

Disagree with the proposal. Section 39(1) as an opening statement indicates; “In carrying out its functions, the Regulator may…” Therefore, section 39(1)(b) will be applied within this context.  Also, remember that the functions of the Regulator are clearly stated in section 38. Thus, “any matter“ is within the context of this Bill.
	PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.


	41
	Promotion of legislative and regulatory reform
	Clause 41(1)(b) & (c)
Western Cape Government Mobility Department  


Provinces may legislate freely on matters contained in Schedules 4 and 5 to the Constitution of the Republic of South Africa, 1996 (the Constitution). Where there are conflicts between national and provincial legislation in relation to a Schedule 4 competence, section 146 of the Constitution applies. When there are conflicts in relation to a Schedule 5 competence, section 147 of the Constitution applies. While the Constitution requires all spheres of government to “co-operate with one another in mutual trust and good faith” by, among other things, “co - ordinating their actions and legislation with one another” (see section 41(1)(h) of the Constitution), this does not mean that national may interfere in provincial matters beyond what is permitted by the Constitution (see e.g. sections 146(2)(b) and (c) and 44(2) of the Constitution). Clauses 41(1)(b) and 41(1)(c) create the impression that provinces would be required to amend their legislation to conform with the proposed amendments from the Regulator. This goes beyond what is contemplated in the Constitution. Accordingly, a reasonable argument could be made that clauses 41(1)(b) and 41(1)(c) of the Bill are unconstitutional. Delete clauses 41(1)(b) and 41(1)(c) and any other similar provisions (e.g. clause 44(b)). Alternatively, amend the clauses to ensure that they do not go beyond what is contemplated in the Constitution. 
	



We disagree, the Office of the State Law Advisor has certified the Bill that as constitutionally sound.
	PARLIAMENT LEGAL ADVISOR 

OFFICE OF THE STATE ATTORNEY

CONTENT ADVISOR

Committee to obtain legal advice on the effect of Clauses 41(1)(b) and 41(1)(c) [L]

	42
	Research and public information
	Clause 42(1)(d)
Western Cape Government Mobility Department  

It may also be useful for the public to have access to a guide that sets out the functions of the Regulator.
Consider providing in the Bill for the publication of a guide that explains the functions of the Regulator.
	


The functions of the Regulator are clearly stipulated in section 38.
	PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.


	43
	Relations with other regulatory authorities
	Clause 43 
Western Cape Government Mobility Department  

It is recommended that the Department consults with all relevant regulatory authorities for the purpose of obtaining their input on the provisions of this Bill. This will assist in mitigating the potential unintended consequences of the Bill. 

Clause 43(1) 
Western Cape Government Mobility Department  

The different roles, functions and jurisdiction of the Regulator and other regulating entities must be clarified upfront. This will avoid public confusion, uncertainty and undue delays. This is one of the main objectives of a regulatory reform of this nature. Once clarified, these different roles and functions must be formally published to stakeholders. Amend these clauses to provide clarity and certainty.

Southern African Bus Operators Association
This should also include Contracting Authorities responsible for the issuing and awarding of subsidized commuter bus contracts.


	


Comment is noted and no recommendation to be effected in the Bill.







This is clarified by section 43. This section further caters for relationship agreements to be officialised.








Comment is noted and S39 caters for that.
	PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.














PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.


	44
	Advice and recommendations to Minister
	Clause 45
TRANSNET 

Clarity of roles is required in terms of defining the differences in the inquiries and investigations initiated by the Minister as compared to those that are initiated by Regulator. Transnet recommends that consideration be given to Minister channelling requirements via the Regulator so as to streamline and prevent any potential conflicts.

Clause 44(b) 
Southern African Bus Operators Association

This should be subject to constitutional imperatives regarding the concurrent powers for public transport management and competencies at the three spheres of government. 
	


Both the Minister or the Regulator may receive complaints, the difference is that the minister will refer the matter to the regulator after receiving one.








The Bill was certified by the OCSLA that meets the Constitutional requirements.

	PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.


PARLIAMENT LEGAL ADVISOR 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR

Committee to obtain legal advice on the effect of Clause 44(b)  [L]. 

	45
	Minister may call for inquiries or investigations
	Clause 45(1) 
Western Cape Government Mobility Department  

The term “economic aspect” is vague. This could lead to interpretation problems. The Bill should be revised to clarify what is meant by this term. 

	


In our view it is clear and means just that. Provide a suggestion to help clarify it.
	PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.


	47
	Council members
	Clause 47(7) 
Western Cape Government Mobility Department  

It is recommended that clause 47(7) also be made subject to clause 47(13).
	


That is exactly what it means. No changes needed.
	PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.


	48
	Council functions and procedures
	Clause 48(3)(a)
 Western Cape Government Mobility Department  

The term “legal training” is too broad. What about formal qualifications? It is recommended that suitable qualifications be specified. 

	


Disagree, the intention is to have both a person with legal qualification and legal training.
	PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.


	50
	Finances
	Clause 50(1) 
Southern African Bus Operators Association

It seems as if a significant number of entities will be identified as Regulated Entities in order to finance the activities of the Regulator. Has the impact of these potential fees on the regulated entities been determined and have they been consulted in the matter? Will the entities be consulted when determining the annual fees? What is the nature of the fees – is it based on turnover?

Unconstitutionality of clause 50(1) read with clause 51(1)
TRANSNET

· Clause 51(1) provides that the regulated entities will bear the cost of the Regulator and the Council. Section 73(2)(a) and 77 of the Constitution of the Republic of South Africa, 1996 ("the Constitution'') sets out the requirements of a "Money Bill". A qualifying feature of a Money Bill is that it imposes taxes, levies, duties, or surcharges. The fact that the annual fee to be paid by regulated entities will be used to fund the operational expenses of the Regulator and the Council, means that it is a tax that ought to be imposed by way of a Money Bill as provided for in section 77 of the Constitution.

In the case of South African Reserve Bank and another vs Shuttleworth and another, the question before the Constitutional Court was whether the levy imposed in terms of the Currency Exchange Control Regulations (''the Regulations'') constituted a tax that had to be collected through a Money Bill. Shuttleworth argued that the levy imposed by the South African Reserve Bank (''SARB'') constituted a tax and the Regulations thereof should be declared invalid since the Regulations were not enacted in accordance with the prescribed constitutional provision. Moseneke DO (as he then was) stated:
"Our first chore must be to assign meaning to the undefined words in section 77 of the Constitution: ''national/ taxes /levies, duties and surcharges/. Their scope is plainly limited to charges at the national level. Nevertheless, the use of all four terms must betray a design to cover a wide field of charges. However, a trawling of our national legislative instruments using the terms tax, levy, duf½ or surcharge, suggests that the terms are of wide import and are often used synonymously and interchangeably... "

This means that a literal meaning of any of the terms is less than useful. The mere label of a charge as a tax or few or duty or surcharge tells us little about whether it is hit by the requirements of section. We must resort to the context within which the term is used and the purpose for which the tax, levy duty or surcharge has been imposed.

Section 77(1)(a) of the Constitution, which provides that a Money Bill is any Bill that "appropriates money", cannot be understood to refer to any instance where revenue is incidentally raised. This would be an overbroad and unworkable meaning. "Appropriates money" must be understood to refer to the allocation of revenue raised as tax and not as a regulatory charge... how does one distinguish a regulatory charge from a tax that may be procured only through a money Bill?... courts have warned that the use of the words fees, tariffs, levies, duties, charges, or surcharges in a particular statute is not conclusive of whether the statute imposes a regulatory charge or a tax.

Therefore, aside from mere labels, the seminal test is whether the primary or dominant purpose of a statute is to raise revenue or to regulate conduct. If regulation were the primary purpose of the revenue raised under the statute, it would be considered a fee or a charge rather than a tax. The opposite is also true. If the dominant purpose is to raise revenue, then the charge would ordinarily be a tax. There are no bright lines between the two. Of course, all regulatory charges raise revenue. Similarly, "every tax is in some measure, regulatory''. That explains the need to carefullv consider the dominant purpose of a statute imposing a fee or a charge or a tax. In support of this basic distinguishing device, judicial authorities have listed non-exhaustive factors that will tend to illustrate what the primary purpose is. Since the 1950s, in small trickle, our courts have pronounced on whether certain statutes authorised a tax or regulatory charge.

In Maize Board v Epol (Pty) Ltd, the Court held a levy not to be a tax, in part because it was not imposed on the public as a whole or on a substantial part of it. The revenues were not utilised for public benefit as only a few would benefit, and a large portion of the revenue was used to defray administrative costs.

In the end it boils down to whether the dominant object of the enactment was to raise revenue to fund the State and its public operations or to regulate public conduct by charging a fee or levy... Not every law that permits the raising of national revenue Is a Money Bill That isplain from the Constitution. It sets Money Bill apart from other laws and imposes a distinct procedure for their passage. This is because there are indeed many other laws that themselves impose, or authorise the Executive to impose, a myriad of charges outside the strictures of Money Bill requirements. In each case, as our and other courts have often held, the primal question is: what is the dominant purpose of the revenue raising Jaw concerned? To raise revenue in order to fund the operations oF the State, or to regulate behaviour or defrav costs or advance another legitimate purpose?

It is clear from the above dictum that when determining whether the "annual fee" (as envisaged in clause 50 read with clause 51) falls within the ambit of a Money Bill, the seminal test is what the dominant purpose of the annual fee to be levied is. Clause 50(1)(a) of the ERT Bill states that "The Regulator and the Council are each financed from the annual fees to be paid by regulated entities, as determined by the Minister in terms of section 51". Clause 51(1)(a) states that each year the Regulator and the Council must prepare and submit to the Minister a joint proposal, requesting an annual fee to be paid in the following year by each regulated entity, to give effect to the following principles:

(a)	the regulated entities are to bear the cost of the Regulator and the Council; and
(b)	there must be general proportionality between the cost of regulating each regulated entity, service or facility and the extent of its contribution to the shared revenue pool for the Regulator and the Council."

It is common cause that the Regulator and the Council will use the annual fee to be paid by regulated entities to defray their administrative costs. In view of the above court decisions, Transnet holds the view that clause 50(1) read with clause 51(1) is unlawful and unconstitutional since such fee can only be levied through a Money Bill as contemplated in the Constitution.  Therefore, any provision of the ERT Bill that is contrary to the Constitution will be invalid, hence Transnet strongly recommends that the Minister must review clause 50 read with clause 51 and introduce the latter provisions through a Money Bill procedure as contemplated in section 77 of the Constitution.
	


The comment is noted and this will be considered during drafting of the regulations. 











The Department disagrees on the statement, the Bill was submitted to the Office of the State Law Advisor (SLA). The SLA certified that the provisions of the bill is consistent with the Constitution. Secondly, the National Treasury discussed the issue of the money and it was declared that it is not needed. So, deletion of clauses is necessary here. It must be said that Transnet were always given feedback on above two issues a number of times.
	PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Committee to obtain legal advice on constitutionality of 50(1) read with 51(1). 








	51
	Minister to determine annual fees to be paid by regulated entities
	Clause 51 
Western Cape Government Mobility Department  

Clause 51 states that the cost of regulation should be borne by the regulated entities, in proportion to the actual cost of undertaking such regulation. Clause 4 requires that regulation should only be undertaken where economic problems exist that can be addressed by means of economic regulation, and clause 53(4) empowers the Minister to conduct five yearly reviews of the exercise of the functions and powers of the Regulator and of the Council, relative to the policy and purposes of the Act. These provisions seek to ensure that the scope of regulation is kept proportionate to the size of the economic problems in the market, and thus that the cost of regulation does not become disproportionate and excessive. The inclusion of this provision must be lauded as a provision that appears cognizant of the consequences of overregulation on businesses and the state administration.

TRANSNET

· The NDP provides for the reduction of the cost of transport and logistics in the country. The SEIAS requires that the cost of regulation be considered when new legislation is proposed. It is worth noting that the President during the 2020 SONA address emphasised that the cost of doing business in the country must be reduced. Furthermore, the Transnet Shareholder Compact 2020 indicates: "(6.2) Transnet's key role is to assist in lowering the cost of doing business in South Africa, enabling economic growth and security of supp/y through providing appropriate ports, rail and pipeline infrastructure as well as operations in a cost effective and efficient manner within acceptable benchmark standards. (6.3) The Board shall ensure that Transnet and its subsidiaries comply with the provisions of the Companies Act;, the PFMA, the King Code on Corporate Governance and any other legislation, including applicable regulations and guides issued by the National Treasury and or the Shareholder Representative. "

The scope and application of the ERT Bill is determined by the entities being declared as regulated entities in terms of clause 4(2) of the ERT Bill. Transnet has noted that the regulated entities will bear the costs of the Regulator and the Council in terms of clause Sl(l)(a). The unavoidable implication of this approach is that if only few entities are for the time being declared as regulated entities, those entities would have to carry the whole of the set-up and operating costs of the Regulator as provided for in clause 51 of the ERT Bill.

Furthermore, Transnet is regulated by the National Railway Safety Regulator ("RSR") which is established in terms of the National Railway Safety Act, 2002 and is required to pay annual fees to maintain its safety permit. In so far as the RSR's operating costs may be used as a comparable yardstick as to what the Regulator and the Council would require to fulfil their respective mandates, an amount of RlS0 million per annum would appear to represent a fair evaluation. In so far as Transnet would be the major contributor of the annual fees, the said amount of RlS0 million together with the R120 million (amount to be paid by Transnet for its safety permit for 2023-2024 FY) that must be paid to the RSR would result in Transnet having to pay more than R270 million per annum just to operate the railways and to maintain the rail infrastructure. Apart from the fact that these costs of regulation go against the policy of government to reduce the cost of doing business in South Africa, the financial viability of Transnet may be compromised if the Regulator does not account adequately for these costs in the approved tariffs The principle that regulated entities will fund the costs of the Regulator and the Council goes against the President's 2020 SONA statement since the regulated entities may pass on these costs to its customers - unless the benefits of regulation can be shown to outweigh the costs of regulation as per SEAISA and RIA studies.

· The above clauses provide that the regulated entities will pay annual fees to the Regulator and such annual fees will be used to fund the operations of the Regulator and the Council. It is common cause that the cost of regulatory compliance in South Africa negatively impacts on the economic growth of the country. Any provision to fund the economic regulators is recoverable through tariffs and prices charged by the regulated entities, end up being treated as pass- through costs to be absorbed by the customers. Due consideration should be given to affordability and assist the lowering of the cost of doing business in South Africa. It is noted that the envisaged Act will impose a huge financial burden on the regulated entities, and this will further make it more difficult for regulated entities to reduce costs of doing business. In the case of rail, any pass-through elements adding onto high cost will cause freight customers to choose a cheaper mode of transport, which becomes road. Transnet recommends that the funding model of the Regulator be detailed in the ERT Bill so that it can be agreed-on. It is noted that the envisaged Act will impose a huge financial burden on the regulated entities and this will further make it more difficult for regulated entities to reduce costs of doing business. In the case of rail and the ports sector, any pass-through elements adding onto high cost will cause freight customers to choose a cheaper mode of transport, which becomes road. Transnet recommends that the funding model of the Regulator be detailed in the ERT Bill so that it can be agreed-on.

Clause 51(1) 
Western Cape Government Mobility Department  

It is unclear how long before the new financial year this must be attended to. Regulated entities must know in advance what they will pay. It is recommended that the time frame for the submission of the joint proposal be specified, cognisant that regulated entities need to know the annual fee in advance in terms of their planning and budgeting processes.

	


The observation is noted, and no input to be factored in the Bill.



















Comments are noted, funding model will be detailed in regulations.






































































































Comment is noted, this will be embedded in the regulations.
	PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.























































































































PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.


	53
	Reviews and reports by Regulator and Council
	Clause 53(4) 
Western Cape Government Mobility Department  

It appears that the powers and functions must be reviewed every term. This seems excessive. Reconsider the frequency of the review.
	


Comment is noted, no need to amend the frequency of the review.
	PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.


	54
	Regulations
	Clause 54(1)(c)
TRANSNET

Clause 54(1)(c) provides that the Minister may make Regulations "regarding any matter that may be considered necessary or expedient to prescribe in order to achieve the objects of this Act". This power is too widely framed and would be in contravention of the principles set out in the Executive Council of Western Cape Legislature and Others vs President of the Republic of South Africa and Others, where the Constitutional Court held that the delegation of the power to make subordinate legislation is not an unbridled power and does not imply an absolute discretion to make such subordinate legislation.
	


 We suggest the following insertion:

Clause 54(1)(c) “regarding any [matter that may be considered necessary or expedient to prescribe in order to achieve the objects of this Act.] other ancillary, incidental administrative or procedural matter that is necessary to prescribe for the proper implementation and administration of this Act.”
	PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.


	55
	Appointment of inspectors and investigators
	Clause 55 
TRANSNET 

· Chapter 5 in general, seeks to criminalise certain behaviour and confer upon the "inspectors" authority that is usually in line with regulatory entities that have, not only an enforcement leg, but a specific unit to prosecute complaints and offences. An example of such a body is the Competitions Commission. In this instance the ERT Bill does not contemplate the establishment of its own prosecuting function but will be relying on the National Prosecuting Authority to take over the process as outlined in clause 18. Given the provisions inherent in clause 18, the powers, which are usually akin to a prosecuting body, should therefore be removed. This recommendation is aimed at aligning with the provisions entailed in clause 18, as a failure to rectify these excessive powers would lead to a question of "given that the ERT Bill does mirror the competition act and its powers why then is the further regulatory authority established?' It is advisable that this be reviewed as there are constitutional cases offering sufficient jurisprudence on cautionary of such action.


· The clauses relating to the powers in support of investigation are highly concerning and seems to give the Regulator unfettered powers to employees and a number of contractors or employees to use the criminal procedure powers to question / interview and investigate matters. The socio-economic impact of this very large workforce and the cost of running this department is not available.

Clause 55(1)(a)
Western Cape Government Mobility Department  

The term “suitable” is very vague and open to interpretation. It is recommended that detail be provided for in the Bill regarding which categories of employees may be appointed as an inspector. There must be measurable indicators to base the appointment on.
	


Disagree, this provision was certified OCSLA that it is constitutional sound.



































Disagree, it is an acceptable term.

	PARLIAMENT LEGAL ADVISOR 

OFFICE OF THE STATE ATTORNEY

CONTENT ADVISOR
Committee to obtain legal advice on constitutionality of Clause 55. 


	56
	Subpoena
	Clause 56 
TRANSNET

As the Regulator is underpinning its enforcement powers on the Criminal Procedure Act 51 (CPA), the issuing of subpoenas must likewise be issued as per the CPA, namely by a judicial officer (CPA, Section 179).
	


Disagree, the inspector has the powers of a peace officer as defined in Section 1 of the Criminal Procedure Act, 1977 (Act No. 51 of 1977), and may exercise the powers conferred on a peace officer by law.
	PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.


	57
	Authority to enter and search under warrant
	Clause 57
TRANSNET

This is a function that must be limited to the judiciary court judge and must be done on affidavit stating reasons for the search warrant.
	


Disagree, S57 is clear.
	PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.


	58
	Powers to enter and search
	Clause 58
TRANSNET

One needs to understand the application of criminal procedure powers in economic regulation. If persons are going to be searched on the same standard as criminal procedure, then these provisions must be all aligned to the Criminal Procedure Act - once again - unfettered powers.
	


Disagree, our inspectors by virtue of being peace officers have powers to enter and search.  
	PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.


	59
	Conduct of entry and search
	Clause 59(4)(b)
Western Cape Government Mobility Department  

The word “practicable” is vague and open to interpretation. It is recommended that alternative phrasing be used, as it is not clear what is meant by “practicable”.

Clause 59(9) 
Western Cape Government Mobility Department  

This clause appears to be too broad. Will the regulations (to be determined) provide more clarity in this regard? What is the process to be followed when claiming damages?
It is recommended that the Bill be revised to clarify these matters.

	


Disagree, it is an acceptable term.







The Bill does not have to unpack this process here. Regulation formulation will follow standard procedures and affected stakeholders will be consulted. Damage claiming procedures and processes will be embedded in the regulations.
	PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.


	60
	Claims that information is confidential
	Clause 60 
TRANSNET

Transnet has noted that the Bill does not make provision for the management of legally privileged documents. It is recommended that the Bill make provision for such documents.


Clause 60(3)(b)
 Western Cape Government Mobility Department  

The decision should be supported by reasons. It should be clear why the Regulator made the decision.
Amend the clause accordingly.

Clause 60(5) 
Western Cape Government Mobility Department  

The period is very short. Consider changing the period to seven days.






Clause 60(5) and 60(6) 
Gautrain Management Agency 

The disclosure of a preliminary decision may weaken controls aimed at preventing the leaking of imminent decisions. Furthermore, five working days may not be adequate for the party claiming confidentiality, where the services of a third party (e.g. a consulting firm or a specialist legal expert) are required to assess the potential damage that may result from the information disclosed in the ruling/ decision. In addition, the right made available to the person claiming confidentiality, to approach the court, in terms of section 60(6), will pale into insignificance if such right has to be exercised within a five-day period, which is significantly insufficient. It may be expedient or advisable that confidential information, used in deciding on a matter, be sanitised when the ruling is issued. In addition, the time frame within which the disclosure of	confidential information by the court can be challenged should be extended to a reasonable period.
 

	


Comment is noted and this will be considered in the regulations.







Comment is noted and no amendments needed.






Adopted. Amendments will be made.
60(5)	If any reasons for a decision in terms of this Act would reveal any confidential information, the Regulator or a court must provide a copy of the proposed reasons to the party claiming confidentiality at least [5] 7 business days before publishing those reasons.




The period to be amended as per Western Cape Government Mobility Department recommendation above.
	PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.

PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.
PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.





PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.


	61
	Powers of Court
	Clause 61
Western Cape Government Mobility Department  
  
This provision is not necessary, as it provides for the ordinary powers of the courts.  It is recommended that the clause be deleted.

	


Not in agreement. The clauses remain.
	PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.


	63
	Hindering administration of Act
	Clause 63(2)(a)
 
It is unclear what would constitute “sufficient cause”. This should be clarified in the Bill. It is recommended that examples of “sufficient cause” be stated in the Bill.
	

Where and how it should be captured. Also, indicate the intended objective.
	PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.


	64
	Offences relating to Regulator and Council
	Clause 64(d)
Western Cape Government Mobility Department  

This clause is too broad and may lead to unintended consequences e.g. the word “misbehaves” is very broad and open to interpretation. Revise the clause to narrow the types of behaviour that will be criminalised.
	


Please provide suggestions for considerations.
	PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.


	69
	Serving documents
	 Words preceding paragraph (a) in Clause 69
Western Cape Government Mobility Department  

It is recommended that the word “will” be changed to “is” (it currently reads “will deemed”).


Clause 69(b) 

The sender must follow up with the intended recipient to ensure that he or she received the email. It is recommended that the Bill be revised to place an obligation on the sender of the email to check that the intended recipient received the email.
	


Observation acknowledge and changes will be made.




No need for this clause.
	PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.


	Schedule 1
	Consequential Amendments 
	Western Cape Government Mobility Department  

· The word “hereby” is not normally used in legislation (except in the case where a body is being established), as it is archaic. Delete the references to “hereby” throughout the Schedule.

· Where applicable, insertions in the legislation must be underlined.

· Although it appears that the National Land Transport Act, 2009 (Act 5 of 2009) (the NLTA), will only be impacted during the third phase of the implementation of the Bill, the following provisions of the NLTA (besides those already mentioned in Schedule 1) will also be impacted. There appears to be another necessary consequential amendment to the NLTA, namely to section 28 thereof (‘Public Transport User Charges’). It is recommended that this provision be amended to make it subject to the direction of the Regulator. Section 38 of the NLTA is also impacted upon by the Bill, as it will also be subject to the determination of the Regulator. Municipal Freight Transport Policy and Strategy should be mindful of the Regulator’s determinations. Section 41(1)(c) of the NLTA (Negotiated contracts) will also be impacted upon. Contracting authorities are empowered to enter into negotiated contracts, one of the purposes of which is “facilitating the restructuring of a parastatal or municipal transport operator to discourage monopolies”. This is also a function of the Regulator (please refer to clause 38(a)-(f) of the Bill) and the Regulator should be called upon to investigate the potential monopoly before the negotiated contract is concluded. The Bill will also impact broadly on the provisions of Chapter 6 of the NLTA (Regulation of Road Based Public Transport), especially the rationalisation of existing permits and scheduled bus services. The Regulator would have to do its own investigations and make its determinations on anti-competitive practices (or if it is competitive, efficient and viable). 

· It is recommended that section 28 of the NLTA be amended by the insertion of the words ‘and any price controls determined by the Regulator,’ after the words “Subject to the Municipal Fiscal Powers and Functions Act, 2007 (Act 12 of 2007).

	

Accepted and deletion will take place




Noted, this will be addressed accordingly.


Disagree, it is the regulator does not have jurisdiction over the determination of the Regulator. Municipal Freight Transport Policy and Strategy and  Regulation of Road Based Public Transport.





























This has been already addressed in Item 4 of Schedule 1and the word any is already included.
	PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.


	Schedule 1
Item 1
	Amendment of National Ports Act
	Item 1 
TRANSNET 

· TNPA supports the amendment proposed contained in sections 1(1) of Schedule 1 of the ERT Bill, which relates to the substitution in subsection 1 of the National Ports Act, with the definition of "Regulator" to mean "the Transport Economic Regulator established by section 27 of the Economic Regulation of Transport Act, 2020". 
Consequential amendments - Section 46 and 47 of the National Ports Act should be repealed in its entirety. Further, it is not understood how the 46 and 47 can be amended. In addition, reference to section 30(3) of the National ports Act should be repealed as well. All appeals and complaints should be dealt with in terms of the Transport Regulator Bill in section 15 and part C.
One cannot have two sets of legislation governing for complaints and appeals. The risk being that there could be inconsistencies between the two pieces of legislation and or appellants/complainants could embark upon process shopping with the possibility of appellants/complainants having two bites at the cherry for the same underlying cause of action. Recommend also that definition of complaints be expanded to include basis for an appeal (premised on a decision of the Authority) and in so doing prevent disputes arising around which process route (complaint or appeal) should have been followed.

· Section 1(3) and section 1(6) of Schedule 1 of the ERT Bill states that the National Ports Act is amended by the repeal of sections 29 to 45 and 48 to 55, which is supported. It is unusual that the ERT Bill does not also repeal sections 46 and section 47 of the National Ports Act. It is recommended that Section 46 and 47 of the National Ports Act 12 of 2005 be repealed in its entirety as all appeals and complaints are adequately dealt with in the ERT Bill. Also recommended that complaints and appeals processes be collapsed into one process, with appeals against a decision of the Authority forming a basis of a complaint, so as to avoid any debate around which avenue (complaint or appeal process) should have been utilised. As comparison examples, Section 1(6) of Schedule 1 of the ERT Bill amends section 56 of the National Ports Act. In this regard, the Bill reflects that if the circumstances contemplated in subsection (6)(c) apply namely; if an agreement contemplated in subsection (1) or (4) includes, as a party, an entity that is a subsidiary or a division (for example, Transnet Port Terminals) of an entity under whose ownership, management or control the Authority falls, the agreement, amongst other things, must be approved by the Regulator, the fees payable to the Authority in terms of Section 73 (l)(c), accrue to the Regulator. (For ease of reference, section 73(1) (c) of the National Ports Act, refers to the Authority's fees relating to the granting of concessions and licences).

· The question to be asked is what the fees that subject to regulatory determination are. Do rental fees constitute regulated income? Alternatively, are the determinations by the Regulators limited to those fees stipulated in the Tariff Book? If the Regulator is to approve lease and rental agreements, then how does the ERT Bill contemplate on the Regulator dealing with appeals/complaints?



 and then referring to the Council for hearing? Furthermore, this Illustrates a clear case of the simultaneous role of referee and player by the Regulator. It should be noted that economic regulation is the provision of oversight on the activities of the regulated entity and not management control.

· In the light of the above, in respect of the appeal or complaints considered together with the other powers of the Regulator, it is recommended that the Regulator should not be involved in the agreements between the participants and the infrastructure owners other than in the capacity of setting rules and providing oversight.

· Subsection 6(c), (7), (8) (9) Ports Act still (5) cross-referenced to s44 which will be repealed thereby creating a legislative gap. 

· Subsection 6(c), (7)(b) is unclear and vague. 

Item 1(2)
TRANSNET

Section 1 (2) - The National Ports Act, 2005 (Act No. 12 of 2005) is hereby amended by the repeal of sections 29 to 45. With this repeal, how the Economic Regulator is held accountable in terms of its Decisions, Accounting, Accountability, and Annual Report.


Item 1(5) 
TRANSNET

The reference in subsection 5 (Subsection 5 results in the repeal of Section 48 to 55) may require correction, as it currently does not make sense.


Item 1(7)(6A)
TRANSNET 

On Subsection I(7)(6A), It is unclear as to whether the Regulator will need to be consulted in each instance NPA intends going out to market as it would be at this stage that the Regulator will then have an influence on the RFP's and RFis. Clarity is sought as to whether NPA is required to consult the Regulator when it intends to go out to market in respect of RFP's and RFis. The roles of the regulated entity and the economic regulator needs to be clarified as this could impact negatively in terms of the developmental objective timing, administration, decision making.

Item 1(7) and (8) 
TRANSNET 

· Subsection I(7)(6B), (8) and (9) Schedule 1 (6) of the ERT Bill amends section 56 of the National Ports Act. In this regard, section I(6)(c)(8) of the Bill reflects that if the circumstances contemplated in subsection (7) apply, the fees payable to the Authority in terms of Section 73 (l)(c), accrue to the Regulator. (For ease of reference, section 73(1)(c) of the National Ports Act, refers to the Authority's fees relating to the granting of concessions and licences). The inclusion of this section will reduce the annual turnover of NPA and Transnet substantially as the revenue received will accrue to the Regulator. The Regulator cannot merely appropriate fees payable to another statutory entity to itself by means of an amendment to a primary piece of legislation through another Act.

· On Subsection 1(7) and (8), it appears that the Regulator will need to authorise agreements concluded between parties and it has the right in terms of the referenced sections to make amendments thereto. This is contrary to the principles of contract law and will affect the viability of transactions if negotiations between third parties have been concluded. In addition, not supported, as a natural consequence will be additional in-ordinate delays being introduced to the finalisation of a process, which is already very lengthy in nature. Agreements that are in place prior to the commencement of the Act are to be left as is.

· On Subsection 1(7) and (8), it appears that the Regulator will need to authorise agreements concluded between parties. This may affect the viability of transactions if negotiations between third parties have been concluded. In  addition, not supported, as a natural consequence will be additional in-ordinate delays being introduced to the finalisation of a process, which is already very' lengthy in nature.

Item 1(9)
Western Cape Government Department of Mobility

The word “Must” should start with a lower case “m”.

TRANSNET
Amendments to Section 72 of National Ports Act the bold text included in square brackets, appears to denote deletion. This would mean that only the "un-bold" text remains. This oversight needs to be addressed.

	


We welcome the support of Item 1 of schedule1.



























We welcome the support of Section 1(3) and section 1(6) of schedule1.











































The appeal will only be restricted to matters stipulated to Item 3 of Schedule 2.







Comment is not clear.



Comment is not clear and no proposed insertion to the Bill.




See S(30) and S(53) for more information 









Functions contemplated in S48 to S54 of the Ports Act will be performed by the Regulator and Council.





Subsection I(7)(6A) deals with the approval of license of ports services and facilities.













Once the Act comes into operation the PRSA will cease to exist and the Regulator will assume the functions of the regulator and the fees will accrue to the Regulator.













Agreements that are in place prior to the commencement of the Act will be left as is.













Comment is noted.

















“m” is lower case.


There are no square brackets here.
	


PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.





















































































PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.



PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.

PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.





PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.






































PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.











	Schedule 2


	Transition Arrangements
	Schedule 2
TRANSNET 

· Schedule 2 Clarity is required on how the Regulator will address the situation if a new financial year progresses without a tariff determination by the Economic Regulator. NPA proposes that in the transitional period, where an existing Regulated Tariff Methodology exists, same should be applied, alternatively, at a minimum, an inflationary tariff adjustment should be effected.

· Whilst all regulated entities fall within the transport industry, each sector is considered complex with its own peculiar challenges. The ERT Bill is not explicit on the economic regulatory regimes that will be adopted for each mode of transport. Transnet recommends that the economic regulation regimes should be established as instruments of regulation that will apply before enactment of the law.

· On Port Directives, the price control now falls within the jurisdiction of the ERT Bill. Clarity is required on how the ERT Bill will provide recognition of the detailed tariffing aspects provided for in the Port Directives aimed at aiding economic regulation.

· The references to the National Ports Act in section 81 and 82, - the ERT Bill also set consultative committees for the transport sector and does not repeal 81 and 82. Nor does it fit the current provisions of 81 and 82 into the draft. No guidance is provided on the role of the National Port Consultative Committee (NPCC) as envisaged by the National Ports Act e.g., section 72(2). Guidance should be provided in this regard. Regulations, directives, and Port rules will still be required to be amended to align with the ERT Bill on the National Ports Act.



Item 2(3)(b)
Western Cape Government Mobility Department  

The words starting with “remain” and ending with “as the case may be.” should be moved down to the next line. Amend the clause as set out in the comments.

TRANSNET 
On Schedule 2, Section 3(3) The Transport Regulator may exercise any power of the Ports Regulator, in terms of the National Ports Act, to investigate any complaint in terms of the relevant Act concerning conduct that occurred during the period of three years immediately before the effective date. If the provisions have been repealed, then how can one rely on non-existent provisions to investigate matters retrospectively? It is recommended that the provisions of the Bill should only going forward (i.e., prospectively). If a cause of complaint arose before the date of effectiveness of the Bill, then provisions of the National Ports Act apply. i.e., no retrospective application.
	


The matter is covered in Item 2 of Schedule 2 for more information.








This will be done when regulations are drafted









Comment is noted, the Regulator will absorb the functions of the PRSA and the current methodology will be adopted as is.



The Bill does not have to repeal those sections because they are needed by the Ports Act. Remember that, over and above economic regulation. There are other activities to be attended to by the Committees.













Not in agreement. They well captured.




There may be outstanding cases that need investigation by the Transport Regulator which were in the files of the Ports Regulator. As the Transport Regulator will assume functions of the Ports Regulator, the investigation of outstanding cases must continue and must not be dumped. Hence this clause.

	PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.




































PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.


	 Language and drafting errors
	Western Cape Government Mobility Department  

· It is recommended that the word “or”, that appears before the words “to exclude”, be deleted in the definition of “market power” in Clause 1. 

· In certain cases, spaces are inserted before emdashes (e.g. clause 45(2)). This is incorrect. 

· Some of the clauses are not in the correct order (e.g. some of the functions of the Regulator are set out before the Regulator is established).

· There is a general provision dealing with regulations (clause 54), but also other provisions that deal with regulations (e.g. see clauses 4(10) and 51(2)(c)). This is not ideal, as it could lead to confusion.

· The Bill contains numerous vague words and expressions (e.g. “appropriate”, “appreciable”, “immediately before” and “recent history”), which could lead to confusion and difficulties in interpretation.

· The Bill contains grammatical errors (e.g. see the definition of the word “market”, in which the word “exist” should be changed to “exists”).

· Some of the punctuation marks are incorrect (e.g. see clause 4(2), where an emdash was used instead of a colon). 

· It is unclear why the provisions relating to interpretation are not included in clause 1. Typically provisions of this nature appear in sub-clauses after the definitions.

To improve the text, it is recommended that the legislative drafter review the Bill using generally accepted Commonwealth legislative drafting practices, as well as enlist the support of a language practitioner familiar with these practices. 

	

Disagree, the word “or” is well captured.



Agreed, this will be corrected by Parliamentary Advisor with Creda.

Legislative drafting style of the Bill was certified as correct by OCSLA.


We disagree, S54, S4(10) and 51(2)(c) are all about the powers of the Minister to make regulations and there is no confusion.


Disagree, the language and style of the Bill were certified by the OCSLA as correct.




Agreed and it will be corrected.



Disagree, this is the drafting style adopted.



Disagree, this is the drafting style adopted.




The OCSLA certified the Bill as consistent with the legislative drafting practice.
	PARLIAMENT LEGAL ADVISOR 
Policy matters. 

OFFICE OF THE STATE ATTORNEY
Policy matters. 

CONTENT ADVISOR
Responses are noted.
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