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Presentation Notes
Chairperson and Select Committee Members, thank you for this opportunity for Creative Commons South Africa to present today. My name is Kathryn Kure, and together with Paul West, we head up the South African Chapter of this global organisation committed to enabling all things open. We are delighted to introduce Brigitte Vézina, who is the Director of Policy and Open Culture at Creative Commons. She is a copyright lawyer with two decades of experience in the field of international copyright law, including 10 years working as a Legal Officer at the World Intellectual Property Organization (WIPO) where she facilitated the international negotiations between Member States on traditional knowledge and traditional cultural expressions as part of the Intergovernmental Committee.  Over to you Brigitte:The Copyright Amendment Bill [B13D-2017] is an important legislative process and I commend the efforts of the South African Chapter of Creative Commons for the extraordinary expertise and energy expended to stand up for the public interest throughout this process and for inviting Creative Commons to these important hearings. It is galvanizing to see CC South Africa trailblazing these efforts to push for real reform that will guarantee everyone the fundamental rights of access to culture and knowledge. 



Creative Commons Policy: Copyright Law

Clear and strong exceptions to enable better sharing:

• Inclusive, just and equitable 
• Reciprocal to rebalance the skewed world
• Sustainable 

Fair Use is such an exception
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We have a strong focus on copyright law, with a view to bringing down the barriers to universal access to knowledge and culture. Creative Commons strives to ensure that clear and strong copyright exceptions and limitations, such as fair use, are in place to support unfettered access and better sharing of knowledge and culture, where: Sharing is inclusive, just and equitable —  everyone has a wide opportunity to access content, contribute their own creativity, and receive recognition and rewards for their contributions.Sharing is reciprocal to rebalance the skewed world we live in now, in which a few produce and profit from works that the many consume.Sharing is sustainable and  open participation in the public commons is the default, rather than the exception.Allow me to state at the outset that we are pleased that the Bill, through the flexible fair use provisions and exceptions for libraries and archives, and education and academic activities, will enable the creation and sharing of material through open licenses to increase resources for teaching and learning. This is a positive step towards increasing access to knowledge and educational resources, especially for researchers, educators, school-children and students, as well as the broader public.



Creative Commons: A few words

Stewards of the Creative Commons Open Licence suite and tools

Enabling the “Open” into: Open Education/Science/Knowledge/Access

Efforts focus on:
● driving public policy change
● building infrastructure for open sharing and
● guiding institutions in creating, adopting, and implementing open 

access policies
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Founded in 2001, Creative Commons is a leading, global non-profit organization that helps overcome legal obstacles to better sharing of knowledge and creativity to address the world’s most pressing challenges. We are the steward of the widely-used Creative Commons license suite for open content and are dedicated to building a globally-accessible public “commons,” a body of creative content to which the public has access and that it can share, use, reuse and build upon. CC is what puts “open” into open access, open education, open science, open culture, open data, and the list goes on. In doing so, CC aims to create a more equitable, accessible, collaborative, and innovative world. Our mission is to empower individuals and communities around the world by equipping them with technical, legal and policy solutions to enable sharing of knowledge and culture in the public interest. We can count on an extensive network of open advocates on all continents, some of them organized into one of our 46 local chapters.



CC licence suite and tools: Global standard

• Free
• Easy-to-use
• Standardized legal tools 
• Built on top of the copyright system –
• Make use of existing law to catch up with the online 

environment 
• Open is not the same as free – resources are accessible with 

irrevocable permission for use by the public
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CC supports a “no-permission-required” space to innovate and create. Our licenses and tools are the global standard to open up content shared online. They are free, easy-to-use, and standardized legal tools that enable creators to share their content with everyone, worldwide, on the conditions that they determine. Our licenses are built on top of the copyright system — they make use of the existing law to catch up with the online environment’s enhanced sharing possibilities. It is important to note that open does not just mean free, it also means that the resources are accessible with irrevocable permission for the public to use them.



Open Access, Education, Science 

Benefits:
• Researchers: visibility and dissemination of research
• Funders: a better return on investment
• Scientific community and general public: democratization of 

knowledge by ensuring research is available to everyone:
• Stimulates knowledge creation and sharing
• Encourages innovation by building upon shared content
• Inhibits the spread of dis- and misinformation by making information 

available to all instead of hidden behind paywalls
Covid crisis: sharing research is the best way to do research

https://creativecommons.org/2020/03/19/now-is-the-time-for-open-access-policies-heres-why/


Why the need for open?
We know that it is hard to change knowledge sharing models, but we will 
need to do so if we want to: 

● solve the world's most pressing challenges (e.g., climate change, 
pandemics)

● have an equitable model of contributing to and sharing scientific 
knowledge in which everyone can participate and

● ensure publicly funded knowledge is a public good accessible to all.



Open for equitable, inclusive and resilient societies 

• CC licenses a fundamental mechanism for UNESCO member states (South Africa joined 
in 1994) to implement:

• 2019 UNESCO Recommendation on Open Educational Resources and 
• 2021 Recommendation on Open Science, 

• Access to knowledge is a basic human right enshrined in Article 19 of the Universal 
Declaration of Human Rights, while: 

• Article 26 guarantees the right to education for all. 

• Furthermore, the United Nations Sustainable Development Goals:
• Sustainable development knowledge
• Global citizenship values
• 21st centurys skills critical to tackling our shared challenges and
• Promote equitable, inclusive, and resilient societies. 
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CC licenses are one of the fundamental mechanisms for UNESCO member states (South Africa joined in 1994) to implement the provisions of the 2019 UNESCO Recommendation on Open Educational Resources and 2021 Recommendation on Open Science, where open access is recognized as a core tool to fulfill the human right of access to education and science, respectively. You may recall that access to knowledge is a basic human right enshrined in Article 19 of the Universal Declaration of Human Rights and that Article 26 guarantees the right to education for all. Further, to achieve the United Nations Sustainable Development Goals, a collection of 17 interlinked global goals designed to be a “shared blueprint for peace and prosperity for people and the planet, now and into the future,” every individual must acquire the sustainable development knowledge, global citizenship values, and 21st century skills critical to tackling our shared challenges and to promoting a future of equitable, inclusive, and resilient societies. If we want to realize the SDGs, we need the knowledge about them to be free and open for everyone. 

https://creativecommons.org/2014/01/07/access-to-knowledge-a-basic-human-right/


Open licenses and the CAB

• Open licenses are mentioned a number of times in the CAB
• Section 39B(2) safeguards open licenses and voluntary dedications of a 

work to the public domain, such as through the CC public domain 
dedication tool CC0. 

• Creative Commons supports Section 19C, which mentions that authors 
can deposit their manuscript versions of articles in institutional 
repositories, (if they are publicly funded 50% or more), without 
authorization. At least authors’ articles can become open access, even if 
they cannot publish in open access journals that require high article 
processing charges. 

• The inalienable royalties set out in sections 6A, 7A, 8A and 9A are normal 
in many jurisdictions and are necessary to ensure greater access to 
scholarly research.
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Turning to the case at hand, we are pleased that open licenses are mentioned a number of times in the Bill and that Section 39B(2) in particular safeguards open licenses and voluntary dedications of a work to the public domain, such as through the CC public domain dedication tool CC0. We are also supportive of Section 19C, which mentions that authors can deposit their manuscript versions of articles in institutional repositories, (if they are publicly funded 50% or more), without authorization. At least authors’ articles can become open access, even if they cannot publish in open access journals that require high article processing charges. Furthermore, we must stress that the inalienable royalties as set out in sections 6A, 7A, 8A and 9A are normal in many jurisdictions and are necessary to ensure greater access to scholarly research.



Copyright exceptions and limitations

• The CC legal tools advance global sharing, but do not establish a general 
sharing framework for everyone

• They cannot fully substitute for suitable laws

• Only 1% of the world’s CHIs share their collections openly, due to many 
diverse barriers. 

• Barriers in the digital environment to access, share and reuse content held 
in CHIs. 

• Therefore a need for policy reform to copyright

Presenter
Presentation Notes
But while the CC legal tools advance global sharing, they do not establish a general sharing framework for everyone. Approaches using CC legal tools go a long way, but they can never fully substitute for suitable laws. In reality, only 1% of the world’s CHIs share their collections openly, due to many diverse barriers. As a consequence, many people are still facing tremendous challenges in the digital environment in accessing, sharing, and reusing the content held in CHIs, despite growing use of CC legal tools as global standards for sharing. .



The needs for copyright policy reform

• To fill any gaps left by an open licensing “patch” to a universal, 
multidimensional problem. 

• CHI’s concerns and needs are treated on equal footing with those of 
rights holders

• CC works to shape a system that’s balanced and fair for all 
• Protections must be afforded to creators in their creative works, 
• But the copyright system must uphold fundamental rights and strong user 

rights too
Thereby enabling everyone to contribute to building a rich, robust, 
vibrant, and thriving public domain, our treasure trove of creative 
works and knowledge that is available for all to use, that inspires us 
all, and upon which all creativity depends.
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Policy reform is therefore needed to fill any gaps left by an open licensing “patch” to a universal, multidimensional problem. Central to CC’s copyright policy agenda is making sure CHIs’ concerns and needs are treated on equal footing with those of rights holders. CC works to shape a system that’s balanced and fair for all. Alongside protections afforded to creators in their creative works, the copyright system must uphold fundamental rights and strong user rights and enable everyone to contribute to building a rich, robust, vibrant, and thriving public domain, our treasure trove of creative works and knowledge that is available for all to use, that inspires us all, and upon which all creativity depends



Clear Exceptions and Limitations needed

• Such exceptions ensure everyone can enjoy their fundamental rights

United Nations Special Rapporteur in the field of cultural rights, Farida Shaheed. In her 2014 report on 
Copyright policy and the right to science and culture, 
• Shaheed emphasizes: 
• Need for the protection of authorship and 
• Need to expand opportunities for participation in cultural life. 
• In addition to encouraging the use of open licenses, such as those offered by Creative Commons, 

the Special Rapporteur proposes to expand copyright exceptions and limitations to empower new 
creativity, enhance rewards to authors, increase educational opportunities, preserve space for non-
commercial culture, and promote inclusion and access to cultural works.

Presenter
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To ensure everyone can enjoy their fundamental rights, clear exceptions and limitations to copyright must be in place, as stated by the United Nations Special Rapporteur in the field of cultural rights, Farida Shaheed. In her 2014 report on Copyright policy and the right to science and culture, Shaheed examines copyright law and policy and emphasizes both the need for protection of authorship and for expanding opportunities for participation in cultural life. In addition to encouraging the use of open licenses, such as those offered by Creative Commons, the Special Rapporteur proposes to expand copyright exceptions and limitations to empower new creativity, enhance rewards to authors, increase educational opportunities, preserve space for non-commercial culture, and promote inclusion and access to cultural works.

https://cultureactioneurope.org/files/2015/02/2015UNESCO--Copyright-right-science-culture.pdf


Fair balance

• Rights of copyright holders
• Public interest

Presenter
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Remember that exceptions and limitations exist to ensure a fair balance between the rights of creators and the rights and legitimate interests of users and the general public. They allow uses without authorization from the copyright owner, most often without payment, and are the foremost mechanisms to ensure fundamental rights are intrinsically part of the copyright balance. Without such balance, the copyright system is broken and leads to deepening inequalities in knowledge, punctures holes in humanity’s vast and diverse bodies of knowledge, and prevents knowledge created today from being available tomorrow. Unfortunately, the way copyright regulation has been designed and reformed over the last decades does not always reflect balance. More often than not, new copyright rules for the digital environment are harpooned by the recurrent narrative for the need for more protection instead of being informed by the obvious requirement of having at least fair and equal consideration for the public interest.



Copyright must not stand in the way

• Generally, copyright law should not stand in the way of CHIs’ basic functions and day-to-day 
operations, 

• like making copies of works for preservation or 
• making available online educational, scientific and cultural materials. 

• Stated otherwise, many CHIs conduct many public-interest activities that should not be subject to 
copyright restrictions. 

• According to a 2019 World Intellectual Property Organization (WIPO) Revised Report on Copyright 
Practices and Challenges of Museums, exceptions and limitations are not frequently well 
understood or used due to legal uncertainty. 

• This must change, hence Creative Commons is taking part in the 43rd session of the WIPO 
Standing Committee on Copyright and Related Rights and is

• Supporting the proposal by the African Group to urgently develop an international legal instrument 
with clear rules allowing exceptions and limitations in the public interest.
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Generally, copyright law should not stand in the way of CHIs’ basic functions and day-to-day operations, like making copies of works for preservation or making available online educational, scientific and cultural materials. Stated otherwise, many CHIs conduct many public-interest activities that should not be subject to copyright restrictions. According to a 2019 World Intellectual Property Organization (WIPO) Revised Report on Copyright Practices and Challenges of Museums, exceptions and limitations are not frequently well understood or used due to legal uncertainty. This must change, and this is why, this week, Creative Commons is taking part in the 43rd session of the WIPO Standing Committee on Copyright and Related Rights and is supporting the proposal by the African Group to urgently develop an international legal instrument with clear rules allowing exceptions and limitations in the public interest. 

https://www.wipo.int/wipo_magazine/en/2016/03/article_0005.html
http://infojustice.org/archives/40935
https://www.wipo.int/edocs/mdocs/copyright/en/sccr_38/sccr_38_5.pdf
https://www.wipo.int/edocs/mdocs/copyright/en/sccr_38/sccr_38_5.pdf


CAB a prodigious step in right direction
• Internationally, it is increasingly frequent to have: 

• Both detailed exceptions AND 
• An open ended provision, sometimes called “open norms” such as fair use. 

The CC Copyright Platform working group on user rights concluded that user rights (or exceptions and 
limitations), including systems of fair use and fair dealing, systems of statutory exceptions and 
limitations, and hybrid systems, are fundamental to freedom of expression and information. The group 
found that a hybrid approach which combines the open endedness of fair use with statutory 
exceptions and limitations is possible. The countries that adopt this hybrid approach may use both fair 
use or fair dealing as well as additional specific exceptions and limitations, such as exceptions for 
libraries, archives, and museums, criticism, comment, news reporting, teaching, scholarship, and 
research. Several countries of common law tradition have codified more specific exceptions and 
limitations in their copyright acts in addition to fair use or fair dealing, while courts in some civil law 
countries have considered uses beyond those statutorily established as legal, as long as they fulfill
certain criteria (The global harmonization of user rights: approaches towards an international 
instrument. 
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In South Africa’s Copyright Amendment Bill, there is nothing untoward in having the proposed exceptions and limitations. In fact, the Bill is a prodigious step in the right direction to reach the balance necessary to foster opportunities for the creation and sharing of culture and knowledge online. It is also becoming increasingly frequent to have both detailed exceptions and an open ended provision, sometimes called “open norms” such as fair use. In its recent paper entitled The global harmonization of user rights: approaches towards an international instrument, the CC Copyright Platform working group on user rights concluded that user rights (or exceptions and limitations), including systems of fair use and fair dealing, systems of statutory exceptions and limitations, and hybrid systems, are fundamental to freedom of expression and information. The group found that a hybrid approach which combines the open endedness of fair use with statutory exceptions and limitations is possible. The countries that adopt this hybrid approach may use both fair use or fair dealing as well as additional specific exceptions and limitations, such as exceptions for libraries, archives, and museums, criticism, comment, news reporting, teaching, scholarship, and research. Several countries of common law tradition have codified more specific exceptions and limitations in their copyright acts in addition to fair use or fair dealing, while courts in some civil law countries have considered uses beyond those statutorily established as legal, as long as they fulfill certain criteria.

https://medium.com/creative-commons-we-like-to-share/the-global-harmonization-of-user-rights-approaches-towards-an-international-instrument-14e0cad1d86
https://medium.com/creative-commons-we-like-to-share/the-global-harmonization-of-user-rights-approaches-towards-an-international-instrument-14e0cad1d86


CC supports the CAB

• To conclude, Creative Commons confirms its general support for the Copyright Amendment Bill, a 
complex but progressive piece of legislation that is bound to propel South Africa into the digital age 
and beyond. If passed, it will serve to improve access to knowledge and facilitate the use and 
sharing of teaching, research, and learning materials; enable access to persons with disabilities in 
alternative formats; enhance the services of libraries, archives, museums and galleries; and enable 
temporary copies to be made and interoperability through exceptions for computer programs.

• Speaking in favor of creativity, innovation, and better sharing of knowledge and culture, Creative 
Commons believes that the new exceptions and limitations, including fair use but also set out in 
12B, 12D, 19C and 19D are in accord with international copyright law and with practice in multiple 
jurisdictions. They are absolutely necessary to ensure fairness, inclusion and diversity in South 
African society and to drive a new era of economic, cultural and social development in South Africa.
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To conclude, Creative Commons confirms its general support for the Copyright Amendment Bill, a complex but progressive piece of legislation that is bound to propel South Africa into the digital age and beyond. If passed, it will serve to improve access to knowledge and facilitate the use and sharing of teaching, research, and learning materials; enable access to persons with disabilities in alternative formats; enhance the services of libraries, archives, museums and galleries; and enable temporary copies to be made and interoperability through exceptions for computer programs. Speaking in favor of creativity, innovation, and better sharing of knowledge and culture, Creative Commons believes that the new exceptions and limitations, including fair use but also set out in 12B, 12D, 19C and 19D are in accord with international copyright law and with practice in multiple jurisdictions. They are absolutely necessary to ensure fairness, inclusion and diversity in South African society and to drive a new era of economic, cultural and social development in South Africa. 



CC urges support of the CAB

Distinguished members of the Committee, we urge you to support the inclusion of 
exceptions and limitations and uphold the public domain in South African copyright law. 
South Africans deserve copyright rules that allow them to fully embrace the opportunities 
offered by digital technologies to enjoy their fundamental rights of access to knowledge and 
culture. No one should need to be burdened by having to abide by out-of-touch, one-sided, 
and unfair copyright rules. A biased copyright system favoring large industry interests 
guided solely by profit can only lead to the erection of more barriers, potentially slowing 
South Africa’s economic, social and cultural development. South African society clearly has 
a lot to gain from a modernized copyright framework. With these final words, Creative 
Commons invites you to seize this unprecedented opportunity to propel South African 
copyright law into the digital age and enable South African citizens to enjoy their 
fundamental rights to education, cultural participation, freedom of expression, and access to 
knowledge. Thank you.
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Within this context, CC thus strongly urges you, distinguished members of the Committee, to support the inclusion of exceptions and limitations and uphold the public domain in South African copyright law. South Africans deserve copyright rules that allow them to fully embrace the opportunities offered by digital technologies to enjoy their fundamental rights of access to knowledge and culture. No one should need to be burdened by having to abide by out-of-touch, one-sided, and unfair copyright rules. A biased copyright system favoring large industry interests guided solely by profit can only lead to the erection of more barriers, potentially slowing South Africa’s economic, social and cultural development. South African society clearly has a lot to gain from a modernized copyright framework. With these final words, Creative Commons invites you to seize this unprecedented opportunity to propel South African copyright law into the digital age and enable South African citizens to enjoy their fundamental rights to education, cultural participation, freedom of expression, and access to knowledge. Thank you.

https://www.ajol.info/index.php/pelj/article/view/236867
https://www.ajol.info/index.php/pelj/article/view/236867
https://www.ajol.info/index.php/pelj/article/view/236867
https://www.ajol.info/index.php/pelj/article/view/236867
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