
                                     

 

 

BRIEFING NOTE 

1 

Enquiries: F Jenkins, fjenkins@parliament.gov.za  

 

 
 

1. Our office was requested by the Chairperson of the Standing Committee on 

Public Accounts (“SCOPA”/ “Committee”) to consider and urgently advise on the 

refusal of the Minister and the Deputy Minister of State Security to appear before 

the Committee to provide an update on the vetting of officials working in state 

owned enterprises (SOEs).  

 

2. SCOPA is empowered by law to request the update on the vetting of employees 

of SOEs. This is a matter that pertains to a range of committees, including the 

Portfolio Committee on Public Enterprises. To argue that such update is part of 

“accountability to the JSCI” as the Minister is doing, and therefore that only the 

JSCI may hold the SSA to account, is a narrow interpretation of the Intelligence 

Services Oversight Act, 1994, that could lead to a situation that is inconsistent 

with the Constitution and the requirement to maintain oversight of all organs of 

state.  

 

3. In the event that it is reasonable and justifiable, in an open and democratic 

society, to exclude the public, including the media, from the meeting where this 

information will be tabled, the NA Rules provide for such mechanisms.    

 

4. Should the Minister refuse to report to SCOPA, it may initiate the process to 

summon the Minister to provide the information.  
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Tel: (021) 403-8487 

Direct: (021) 403-2809 

Fax (021) 403-3888 

E-mail: fjenkins@parliament.gov.za  

 

LEGAL OPINION 

[Confidential] 

  

 

 

Introduction 

 

1. Our office was requested by the Chairperson of the Standing Committee on Public 

Accounts (“SCOPA”/ “Committee”) to consider and advise on an urgent basis on 

the refusal of the Minister and the Deputy Minister of State Security to appear 

before the Committee to provide an update on the vetting of officials working in 

state owned enterprises (SOEs).  

TO:          Chairperson: Standing Committee on Public Accounts [Hon M Hlengwa, MP] 

 

COPY:      Secretary to Parliament [Mr X George] 

                                                               

FROM:     Constitutional and Legal Services Office 

                [Adv Z Adhikarie, Chief Parliamentary Legal Adviser] 

                  

DATE:      14 November 2022 

 

REF. NO.: 205 / 2022   

 

RE: Whether SCOPA may request the Minister or Deputy Minister of State 

Security to appear before it to provide an update on the vetting of officials 

working in SOEs  
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Background 

 

2. On 8 November 2022, the Minister in the Presidency, Hon Mr. M Gungubele (MP), 

advised the Chairperson of SCOPA in writing and in response to the invitation of 

SCOPA dated 25 October 2022, that the Deputy Minister in the Presidency 

responsible for State Security, Mr. NG Kodwa (MP), will not be able to honour 

SCOPA’s invitation as was previously communicated in his correspondence of 3 

November 2022. 

 

3. The correspondence further indicates that the requested briefing on the vetting of 

Eskom officials “will be provided to the Joint Standing Committee on Intelligence 

(“the JSCI”) as the relevant Parliamentary Committee responsible for overseeing 

the intelligence, counter-intelligence functions, and the administration of the 

Services in terms of Section 2 (1) of the Intelligence Services Oversight Act 40 of 

1994.” 

 

4. We are requested to advise on this response.  

 

Oversight of the State Security Agency  

 

5. The State Security Agency (SSA) is a creature of statute, established and 

regulated in terms of the Intelligence Services Act, 2002 (Act 65 of 2002), and is 

audited by the Auditor General of South Africa (AG). Prior to 17 January 2021, the 

State Security Agency fell under the authority of the Minister of State Security. It 

has since been assigned to the Minister in the Presidency, Mr M Gungubele.  

 

6. Section 3 of the Intelligence Services Oversight Act, 1994 (Act 40 of 1994) provides 

that the Joint Standing Committee on Intelligence (JSCI) has a specific mandate 

to look into the accounts of the SSA.  

3 Functions of Committee 
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The functions of the Committee are- 

(a) notwithstanding anything to the contrary contained in any other law or the 

common law, to obtain from- 

(i) the Auditor-General an audit report compiled in accordance with section 

22 of the Public Audit Act, 2004 (Act 25 of 2004), and after obtaining the 

report, to consider- 

(aa) the financial statements of the Services and the Office; 

(bb) any audit reports issued on those statements; and 

(cc) any reports issued by the Auditor-General on the affairs of the 

Services and the Office, 

and report thereon to Parliament; 

(ii) the Evaluation Committee a report on the secret services and intended 

secret services evaluated and reviewed by it, together with any comments 

or recommendations which the Evaluation Committee may deem 

appropriate; 

(iii) any designated judge as defined in section 1 of the Regulation of 

Interception of Communications and Provision of Communication-related 

Information Act, 2002 (Act 70 of 2002), a report regarding the functions 

performed by him or her in terms of that Act, including statistics regarding 

such functions, together with any comments or recommendations which 

such designated judge may deem appropriate: Provided that such report 

shall not disclose any information contained in an application or direction 

referred to in that Act; 

(iv) the Ministers responsible for the Services and the Office, a report 

regarding the budget for each Service or the Office, as the case may be; 

(b) to consider and make recommendations on the report and certificate transmitted 

to it in terms of section 7 (7) (d);  

(c) to consider and make recommendations on all proposed legislation relating to a 

Service and any other intelligence and intelligence-related activities, and to 

initiate legislation in connection with such Service, intelligence and activities; 
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(d) to review and make recommendations on regulations made under section 6 of 

the National Strategic Intelligence Act, 1994 (Act 39 of 1994), and regulations 

regarding the intelligence and counter-intelligence functions of the Agency, 

made under section 37 of the Intelligence Services Act, 2002 (Act 65 of 2002), 

section 82 of the Defence Act, 2002 (Act 42 of 2002), or section 24 of the South 

African Police Service Act, 1995 (Act 68 of 1995); 

(e) to review and make recommendations regarding interdepartmental co-operation 

and the rationalisation and demarcation of functions relating to intelligence and 

counter-intelligence between the Agency, the National Defence Force and the 

South African Police Service; 

(f) to order investigation by and to receive a report from the Head of a Service or 

the Inspector-General regarding any complaint received by the Committee from 

any member of the public regarding anything which such member believes that 

a Service has caused to his or her person or property: Provided that the 

Committee is satisfied that such complaint is not trivial or vexatious or  made in 

bad faith; 

(g) to refer any matter in relation to a Service or intelligence activity which comes to 

its attention and which it regards as relevant to the promotion of, respect for, and 

protection of the rights entrenched in Chapter 2 of the Constitution to the South 

African Human Rights Commission referred to in section 184 of the Constitution, 

and to receive a report from such Commission concerning the matter;  

(h) to consider and make recommendations regarding any matter falling within the 

purview of this Act and referred to it by the President, any Minister responsible 

for a Service or Parliament; 

(i) to request the officials or bodies referred to in paragraphs (a), (b) and (f) to 

explain any aspect of a report; 

(j) to deliberate upon, hold hearings, subpoena witnesses and make 

recommendations on any aspect relating to intelligence and the national 

security, including administration and financial expenditure; 

(k) to consult with any member of the Cabinet appointed in terms of the Constitution, 

regarding the performance of the functions of the Committee in terms of this Act; 
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(l) to consider and report on the appropriation of revenue or moneys for the 

functions of the Services and the Office.  

 

7. Section 5 of the Intelligence Services Oversight Act provides for “Secrecy” as 

follows: 

1) The Committee shall conduct its functions in a manner consistent with the 

protection of national security. 

2) No person shall disclose any intelligence, information or document the 

publication of which is restricted by law and which is obtained by that person 

in the performance of his or her functions in terms of this Act, except- 

(a) to the extent to which it may be necessary for the proper administration of 

any provision of this Act; 

(b) to any person who of necessity requires it for the performance of any 

function in terms of this Act; 

(c) with the written permission of the chairperson, which permission may be 

given only with the concurrence of the Head of a Service and the Inspector-

General; 

(d) as prescribed by regulation. 

 

8. However, it is important to highlight that this mandate is not framed as an exclusive 

legislative mandate. In other words, there is no reason in law which automatically 

precludes SCOPA from considering the financial statements and related matters 

of the SSA as per the oversight functions of SCOPA.  

 

9. Whereas the SSA may cite confidentiality as a reason not to account to SCOPA as 

meetings of SCOPA are held openly, whereas meetings of the JSCI are closed, 

there is no reason in law why SCOPA cannot close its meetings for purposes of 

conducting financial oversight over matters related to the SSA if the closure is 

justified. Such closure is provided for in NA Rule 184. In addition, closure would 

only be necessary in as far as the SSA can demonstrate that the disclosure of 
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information could reasonably be expected to prejudice the defence, security or 

international relations of the Republic.   

 

Regulatory framework 

 

10. In terms of section 55(2) of the Constitution of the Republic of South Africa, 1996 

(the Constitution), the National Assembly must provide mechanisms to ensure that 

all executive organs of state in the national sphere are accountable to it; and to 

maintain oversight of the exercise of national executive authority and the 

implementation of legislation. It does this mainly through the establishment of 

committees to deal with either specific issues or the functioning of specific 

departments and entities. 

 

11. Section 56 of the Constitution provides that the National Assembly and its 

committees may summon any person to appear before it to give evidence on oath 

or affirmation, or to produce documents; to require any person or institution to 

report to it; to compel, in terms of national legislation or the rules and orders, any 

person or institution to comply with a summons or requirement in terms of the 

aforementioned powers; and, to receive petitions, representations or submissions 

from any interested persons or institutions.    

 

12. The Rules of the National Assembly (“NA Rules”) set out the role and functions of 

portfolio committees generally as well as the specific role and functions of certain 

designated committees such as SCOPA, which occupy a unique role in the 

parliamentary structure. In terms of NA Rule 227 the functions of a portfolio 

committee are, inter alia, to maintain oversight of the national executive authority 

within its portfolio. This includes oversight on the implementation of relevant 

legislation and oversight over public entities that fall under its portfolio. 

 

13. NA Rule 227 (1) (c) further empowers portfolio committees to “monitor, investigate, 

enquire into and make recommendations concerning any such executive organ of 

state, constitutional institution or other body or institution.” 
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14. NA Rule 245 sets out the mandate of the SCOPA as follows: 

245. Functions and powers 

(1) The Standing Committee on Public Accounts — 

(a) must consider — 

(i) the financial statements of all executive organs of state and 

constitutional institutions or other public bodies when those statements 

are submitted to Parliament, 

(ii) any audit reports issued on those statements, 

(iii) any reports issued by the Auditor-General on the affairs of any 

executive organ of state, constitutional institution or other public body, 

(iv) any reports reviewing expenditure of public funds by any executive 

organ of state and constitutional institution or other public body, and 

(v) any other financial statements or reports referred to the committee in 

terms of these rules; 

(b) may report on any of those financial statements or reports to the Assembly;  

(c) may initiate any investigation in its area of competence; and 

(d) must perform any other functions, tasks or duties assigned to it in terms of the 

Constitution, legislation, these rules, the Joint Rules or resolutions of the 

Assembly, including functions, tasks and duties concerning parliamentary financial 

oversight or supervision of executive organs of state, constitutional institutions or 

other public bodies. 

(2) The Speaker must refer the financial statements and reports mentioned in 

Paragraphs (a)(i) to (iv) to the committee when they are submitted to Parliament, 

irrespective of whether they are also referred to another committee. 

 

15. Rule 120 of the Joint Rules of Parliament, provides that the Joint Standing 

Committee on Intelligence (JSCI), established by the Intelligence Services Control 

Act, 1994 (Act 40 of 1994), must perform the oversight function concerning the 

intelligence services as required by section 199(8) of the Constitution. 
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16. The Powers, Privileges and Immunities of Parliament and Provincial Legislatures 

Act, 2004 (Act 4 of 2004), gives effect to section 56 of the Constitution, amongst 

others, and regulates how committees of Parliament must summon any person to 

appear before it or to produce documents as contemplated in section 56. This 

power enables committees to exercise their oversight function even in cases where 

individuals or entities are otherwise reluctant to appear before them to answer to 

any allegations or to provide information that a committee may require to fulfil its 

oversight functions. 

 

17. The Supreme Court of Appeal refer to purposive interpretation in giving meaning 

to legislation and other instruments of a legal nature. In Natal Joint Municipal 

Pension Fund v Endumeni Municipality1 the Court stated that “[t]he ‘inevitable point 

of departure is the language of the provision itself’, read in context and having 

regard to the purpose of the provision and the background to the preparation and 

production of the document.” (Own emphasis).2 

 

18. In Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs3 the Constitutional 

Court stated that contextual interpretation of clear and unambiguous language is 

not only permissible but arguably mandatory.  4 Hence, when interpreting statutes, 

statutory instruments and documents, our Courts have indicated that a contextual 

approach should be followed. Provisions must be interpreted in light of what their 

intended purpose is with due regard to the Constitution and all relevant 

circumstances. 

                                                           

1 Natal Joint Municipal Pension Fund v Endumeni Municipality  [(920/2010) [2012] ZASCA 13 (15 
March 2012)]. 
2 At para. [18]. “The present state of the law can be expressed as follows. Interpretation is the process 
of attributing meaning to the words used in a document, be it legislation, some other statutory 
instrument, or contract, having regard to the context provided by reading the particular provision or 
provisions in the light of the document as a whole and the circumstances attendant upon its coming 
into existence. Whatever the nature of the document, consideration must be given to the language 
used in the light of the ordinary rules of grammar and syntax; the context in which the provision 
appears; the apparent purpose to which it is directed and the material known to those responsible for 
its production. Where more than one meaning is possible each possibility must be weighed in the light 
of all these factors.15 The process is objective not subjective. ” 
3 Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs  2004 (4) SA 490 (CC). 
4 At para. [90]. “The emerging trend in statutory construction is to have regard to the context in which 
the words occur, even where the words to be construed are clear and unambiguous.” 
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Discussion 

 

19. Both SCOPA and the JSCI are parliamentary committees with specific mandates 

in terms of the Standing Rules; namely, the NA Rules and the Joint Rules 

respectively.  

 

20. The Intelligence Services Oversight Act provides that certain matters must go to 

the JSCI, but does not preclude other committees from looking at such reports, for 

example the audited financial statements of the SSA. Where necessary, such 

reports may have to be considered by SCOPA in a closed meeting as required by 

the Act.  

 

21. Be that as it may, the Act provides that the JSCI must report to the Parliament on 

the audited financial statements. SCOPA is not empowered to perform this function 

as it is a committee of the Assembly and cannot report to both Houses. The JSCI 

must also access other documents that are protected by statute from disclosure 

such as the Evaluation Committee’s report and a report on the performance of 

functions of a judge designated in terms of the Regulation of Interception of 

Communications and Provision of Communication-related Information Act. It is 

arguable that these functions belong to the JSCI. 

 

22.  The matter whereupon we are requested to advise concerns the progress of 

vetting of all or certain officials employed by the SOEs. This is not a matter in the 

exclusive domain of the JSCI, in our opinion. 

 

23. A purposive interpretation of the various provisions of the Constitution, the 

Intelligence Services Oversight Act, and the Standing Rules of Parliament leads to 

a conclusion that legislation must not be interpreted to exclude information from 

parliamentary committees who requested such information to give effect to that 

committee’s constitutional mandate to exercise oversight of the exercise of 

national executive authority.   
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24. Whereas the accountability for financial management of the SSA may reside with 

the JSCI to enable it to report to both Houses of Parliament, SCOPA may request 

documents from the SSA pursuant to the oversight mandate of SCOPA. Where 

reasonable and justifiable in an open and democratic society, such documents 

should be considered in a closed committee meeting, excluding the public and the 

media.    

 

Advice 

 

25.  SCOPA is empowered by law to request the update on the vetting of employees 

of SOEs. This is a matter that pertains to a range of committees, including the 

Portfolio Committee on Public Enterprises. To argue that such update is part of 

“accountability to the JSCI” as the Minister is doing, could lead to a situation that 

is inconsistent with the Constitution and the requirement to maintain oversight of 

all organs of state.  

 

26. Should the Minister refuse to report to SCOPA, SCOPA may initiate the process to 

summon the Minister to provide the said information.  

  

27. We advise accordingly. Should you require any further information please do not 

hesitate to contact the writer or our Adv Frank Jenkins. 

 

 

 

------------------------------------------------ 

Adv Z Adhikarie 

Chief Parliamentary Legal Adviser 


