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On behalf of our 309 600 members, AfriForum thanks the Portfolio Committee on 

Basic Education for the opportunity to participate in this oral hearing. 

 

As a non-profit civil rights organisation, AfriForum’s aims include the promotion of the 

rights of South Africans to have access to high quality, mother-language education. A 

significant number of our members are parents with children in primary and 

secondary public schools throughout the country. 

 

AfriForum is of the opinion that this Bill should be revised comprehensively, as 

certain of the proposed amendments (in particular with reference to the admissions 

and language policies) opposes the very core of the public school model and the 

principles and objectives on which the South African Schools Act, 1996 (SASA), is 

founded. These amendments run the risk of being declared constitutionally unlawful if 

they were to be adopted. 

 

Because of limited time, I will focus on specific perturbing amendments only. 

AfriForum’s comments are based on a careful consideration of the educational 

impact on all members of society dependant on education in public schools and on 

the decisions of our courts, including the Constitutional Court. The submission is also 

based on educational research by leaders in education who have published on the 

importance of strengthening the participation of communities in public schools, 

instead of eroding their powers in favour of the state. 

 

Clause 4(d) and Clause 4(e) (Amendment to Section 5(5) of the SASA) – 

Admissions and Admission Policy 

 

Clause 4(d) read with Clause 4(e) should not be adopted at all. There is no reason 

why the existing Section 5(5) of the SASA should be amended and why the Head of 

Department (HOD) has to approve an admission policy determined by a school 

governing body (SGB). 

 

The proposed amendments pose enormous practical difficulty due to the limited 

capacity of HODs, as experience has taught us. Submissions to the HOD in terms of 
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provisional legislation are currently left unattended for months or are not attended to 

at all. It is inconceivable how HODs will be able to give effect to this requirement. 

 

More importantly, however, the existing Sub-section (5) of the SASA complies with 

the spirit of a community-participation partnership model and the legislative function 

of a democratically elected SGB. Judgments of the courts in the Ermelo1, Welkom2 

and Rivonia3 cases, referred to extensively in AfriForum’s written submission, 

recognise the necessity and validity of such a model. 

 

The existing provisions of the SASA and provincial laws are sufficient to regulate the 

admission and enrolment of learners. There are adequate supervisory powers in the 

SASA to enable the HOD or MEC to liaise with a SGB, should the admission policy 

not comply with either any national norms and standards, or the Constitution, the 

SASA, or applicable provincial law. 

 

The SGB is the most appropriate stakeholder to determine its school’s admission 

policy, based on its grassroots level knowledge of the community, the circumstances 

of the school, its capacity and available resources. The proposed amendments will 

effectively render this function of the SGB meaningless, as the final decision about 

admission policy would now rest in the hands of the state. 

 

AfriForum opposes state control of this nature, especially where a democratically 

elected community representative body (the SGB) already exists. Transferring this 

duty to the HOD will undermine the entire purpose, objective and scheme of SASA 

and will definitely not be in the interest of high quality education. 

 

Clause 5 (Section 6 of the SASA) ‒ Language Policy 

 

This proposed amendment similarly aims at diminishing the powers of the SGB, 

namely in respect of a crucial aspect of education: language. Affording the power of 

approval of a language policy to the HOD, as proposed in Clause 5(c) of the Bill, with 

the concomitant introduction of subsections in relation to such approval by the HOD, 

is destructive of the entire scheme of the SASA and the judgments of the 

Constitutional Court in this regard, as has been expounded in AfriForum’s written 

submission. 

 

There is neither any rational basis nor reason why the existing provisions of the 

SASA should be amended at all. The existing provisions have been interpreted in the 

Ermelo case against the existing provisions of Section 6 of the Act and in particular 

 
1. The Head of the Mpumalanga Department of Education & Another v. Hoërskool Ermelo & Another, 

2010(2) SA 415 (CC). 
2. Head of Department, Department of Education, Free State Province v Welkom High School and 

Others 2014(2) SA 415 (CC). 
3. MEC for Education Gauteng Province & Others v Governing Body of Rivonia Primary School & 

Others, 2013(3) SA 582 (CC). 
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also against Section 29(2) of the Constitution. The existing provisions in Section 6 

provide for norms and standards for language policies in public schools as 

determined by the Minister of Basic Education, as well as the powers of the SGB to 

determine language policy. Such powers are subject to the Constitution, the Act and 

applicable provincial law to prevent any form of racial or other discrimination in 

relation to language policy and the implementation thereof. 

 

Here I would like to quote from the judgment of the Constitutional Court in the Ermelo 

case: 

 

“Its primary function (i.e. that of the SGB) is to look after the interests of the 

school and its learners. It is meant to be a beacon of grassroots democracy in 

the local affairs of the school. Ordinarily the representatives are parents of 

learners and of the local community and are better qualified to determine the 

medium best suited to impart education in all the formative utilitarian cultural 

goodness that comes with it.” 

 

It seems as if these amendments are introduced in an effort to overcome the lack of 

ability of the national and provincial departments of Education to fulfil their statutory 

obligations to provide adequate infrastructure. Pressure created by the departments’ 

failures, is increasingly being brought to bear on single, dual and parallel medium 

Afrikaans schools as they are coerced to accommodate English-speaking learners. 

This happens despite the fact that Afrikaans single medium public schools are 

decreasing annually and that Afrikaans as medium of instruction is used at less than 

10% of public and independent schools in the country. 

 

Forcing single-medium schools to accommodate more languages of instruction is no 

solution. A report by the United Nations’ Special Rapporteur for Minority Rights, prof. 

Fernand de Varennes, outlines challenges that dual and parallel medium institutions 

face, such as the failure to balance the use of more than one language in a single 

institution, the availability of equal quality material in both languages and equal 

assessment of students. He states that speakers of less dominant languages are 

often pressured to be “reasonable” and to accept the erosion of their language and 

the increasing use of the dominant language, almost invariably leading to the 

displacement of the less dominant language to the detriment of its speakers. 

 

Mother-language instruction is the best form of education, therefore the displacement 

of any indigenous South African language by a dominant international language 

(English), is not in the interest of any South African. 

 

There is no constitutional difference in terms in terms of section 29(2) of the 

Constitution between public schools and public universities. At public universities, a 

democratically elected council adopts the institution’s language policy, subject to a 

broad ministerial policy framework. Similarly at a public school, a democratically 
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elected SGB should determine and adopt its language policy, subject to national 

norms and standards on language policy, as is the case currently. 

 

In a nutshell – the proposed amendments do not aim at giving effect to the judgments 

in several Constitutional Court cases, but rather seek to destroy the balanced 

approach pronounced by these rulings. Interfering with the existing provisions will 

amount to interference with the careful and proper initial design of the legislation. 

 

Other clauses 

 

In the written submission, AfriForum also expressed doubts about the 

constitutionality of: 

 

• Clause 7(c) and (d) (Amendment of Section 8 of the SASA) re Exemption 

from Code of Conduct; 

• Clause 14 (proposed introduction of sub-section 4a) re Disclosure of Financial 

Interests; 

• Clause 16 re Central Procurement of Learning and Teaching Material; and 

• Clause 21 re Dissolution of a SGB. 

 

Conclusion 

 

To summarise, in AfriForum’s opinion, several of the proposed amendments in the 

Bill threaten the success and optimal functioning of public schools. Their 

implementation could discourage parents of learners from being involved and 

assuming responsibility for the organisation, governance and funding of schools in 

partnership with the state. Increased state control would potentially undermine trust 

and confidence in the public school system. Parents without a say in their children’s 

education, will simply seek ways to leave the system. 

 

The state is involved in education at macro level and should not interfere at the 

grassroots micro level of the existing functioning and powers of SGBs, unless 

national norms and standards are not complied with. In this regard, the existing 

provisions of legislation, read in conjunction with key judgements of South African 

courts, provide adequate safeguards to intervene where necessary. 

 

This begs the question why amendments to the responsibilities of SGBs are 

proposed at all and what the underlying political agenda is. 

 

Despite the promise of 1994 that language and culture would be protected in the new 

dispensation, very little has been done to do so. The amendments contained in this 

Bill, specifically those pertaining to the admission and language policies in 

AfriForum’s opinion amount to a calculated attack on Afrikaans education, while 

offering no relief to the speakers of other indigenous languages. Should these 
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amendments be implemented, it will constitute an irreparable, unilateral and 

permanent breach by the government of the constitutional settlement reached in 

1994. 

 

In our written submission, we suggested ways by means of which state control can 

be decreased and the decentralisation model can be improved to offer better 

education to all. The current focus on this issue provides a sterling window of 

opportunity to rethink the public school system. 

 

AfriForum therefore urges the Parliamentary Committee to recommend a 

comprehensive redraft of the Bill. 

 

- - - - - - - - - - - - 


