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2LEVERAGING PUBLIC PROCUREMENT TO SUPPORT BROAD SOCIO-ECONOMIC OBJECTIVES

❑ The procurement of goods and services is provided for in the Constitution

of the Republic of South. Section 217 of the Constitution stipulates as

follows:

217(1) When an organ of state contracts for goods or services, it must do so in a

manner that is fair, equitable, transparent, competitive, and cost-effective.

217(2) Subsection (1) does not prevent the organ of state or institution referred to in

that subsection from implementing a procurement policy providing for –

(a) category of preference in the allocation of contracts; and

(b) the protection or advancement of persons, or categories of persons,

disadvantaged by unfair discrimination.

217(3) National legislation must prescribe a framework within which the policy

referred to in subsection (2) may be implemented.

▪ The government enacted the Preferential Procurement Policy Framework Act No.

5 of 2000 to give effect to section 217(3) of the Constitution.
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❑ The procurement of goods and services is provided for in the Constitution

of the Republic of South. Section 217 of the Constitution stipulates as
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that subsection from implementing a procurement policy providing for –

(a) category of preference in the allocation of contracts; and

(b) the protection or advancement of persons, or categories of persons,
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• .
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4LEVERAGING PUBLIC PROCUREMENT TO SUPPORT BROAD SOCIO-ECONOMIC OBJECTIVES

The Preferential Procurement Policy Framework Act (PPPFA) intends:

▪ to give effect to section 217 (3) of the Constitution by providing a framework for the implementation
of the procurement policy contemplated in section 217 (2) of the Constitution; and to provide for
matters connected therewith.

▪ In terms of section 2(1) of the Act, an organ of state must determine its preferential procurement
policy and implement it within the following framework:

(a) A Preference point system must be followed;

(b) (i) for contracts with a Rand value above a prescribed amount a maximum of 10 points may
be allocated for specific goals as contemplated in paragraph (d) provided that the lowest
acceptable tender scores 90 points for price;

(ii) for contracts with a Rand value equal to or below a prescribed amount a maximum of 20
points may be allocated for specific gods as contemplated in paragraph (d) provided that
the lowest acceptable tender scores 80 points for price;

(c) Any other acceptable tenders which are higher in price must score fewer points on a pro rata basis
calculated on their tender prices in relation to the Iowest acceptable tender, in accordance with a
prescribed formula;

(d) The specific goals may include—

(i) contracting with persons, or categories of persons historically disadvantaged by unfair discrimination on the basis of
race, gender, or disability;

(ii) implementing the programmes of the Reconstruction and Development Progranme as published in Government
Gazette No. 16085 dated 23 November 1994;

(e) any specific goal for which a point may be awarded, must be clearly specified in the invitation to submit a tender;
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5LEVERAGING PUBLIC PROCUREMENT TO SUPPORT BROAD SOCIO-ECONOMIC OBJECTIVES

Preferential Procurement Policy Framework Act (cont.)

▪ The Act empowers the Minister of Finance to grant exemptions:

▪ In terms of section 3 the Minister may, on request exempt an organ of

state from any of the provisions of this Act if –

(a) it is in the interests of national security;

(b) the likely tenderers are international suppliers; or

(c) it is in the public interest.

▪ The PPPFA applies to organs of state across all spheres of

government.
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6LEVERAGING PUBLIC PROCUREMENT TO SUPPORT BROAD SOCIO-ECONOMIC OBJECTIVES

Preferential Procurement Policy Framework Act (cont.)

▪ The PPPFA has limitations in that the 80/20 and 90/10 preference systems

are prescribed in the Act itself and cannot be changed through Regulations

unless the Act itself is amended or repealed.

▪ Government institutions have been raising concerns that this piece of

legislation does not adequately address the transformation agenda and black

economic empowerment and that there are too many procurement regulatory

frameworks that at times are not aligned to one another.

▪ It is against this background that government has developed the Public

Procurement Bill to serve as the single overarching procurement regulatory

framework in South Africa. The Bill will be submitted to Cabinet for

consideration and introduction to Parliament in March 2023.
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THE PREFERENTIAL PROCUREMENT REGULATIONS, 
2022 (PPR)
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❑ Overview of the content of the revised Preferential Procurement Regulations,  
2022 as it relates to SMMEs

▪ The Minister has gazetted new Preferential Procurement Regulations that will take effect on

16 January 2023

▪ In revising the preferential procurement regulations, National Treasury considered the

rationale provided by the Constitutional Court in the Minister of Finance // Afribusiness (now

Sakeliga) matter.

▪ Consequently, the revised regulations provide for amounts and formula that must be

prescribed by regulation in terms of s2(1)(b) & (c) of the Act and only matters that may be

necessary/expedient to prescribe in order to achieve objects of the Act.

▪ The above approach has its mandate in section 2(1)(b) and (c) of the PPPFA, which requires

that the Minister prescribes by regulation the threshold amounts in which the 80/20 and

90/10 preference point systems must be utilized, as well as the formula to be applied.

▪ Section 5(1) of the Act also authorizes the Minister to make regulations regarding any matter

that may be necessary or expedient to prescribe in order to achieve the objects of the Act.
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❑ Overview of the content of the revised Preferential Procurement 
Regulations,  2022 (cont.)

▪ Section 2(1) requires an organ of state to determine its own preferential procurement policy

and implement it within a framework described in the Act. Section 2(1)(d) of the Act requires

an organ of state to include specific goals in its policy.

▪ According to section 2(1)(e) of the Act an organ of state must, in the invitation to submit a

tender, clearly specify the specific goals for which a point may be awarded.

▪ Specific goals provided for in section 2(1)(d) include persons historically disadvantaged by

unfair discrimination, women, and persons living with disabilities as well as goals of the

Reconstruction and Development Programme, which includes a provision for SMMEs. It is

thus incumbent on organs of state to provide for SMMEs in their tender documents, should

they wish to advance SMMEs, in line with their organizational strategic objectives.

▪ Organs of state must develop their own preferential procurement policies within the ambit of

the Act and the new Regulations.

▪ Therefore section 2(1) of the Act gives effect to s217(2)(a) of the Constitution in terms of

which organs of state are required to allocate preferences to promote SMMEs and

localization, among others, in the invitation of tenders and in the development of their

procurement policies.
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PROCUREMENT REFORMS AND 
MODERNISATION 

“THE PUBLIC PROCUREMENT BILL”
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❑ The aim of the Bill is to:

▪ Consolidate the various pieces of procurement legislation into a single
overarching procurement regulatory framework in South Africa and eliminate
fragmentation in the system. Some of the existing pieces of legislation would
be amended to give effect to the Bill whereas others would be repealed.

▪ The Bill provides for measures to leverage public procurement to advance
economic opportunities for historically disadvantaged people, women, youth
people with disabilities, small, medium, and micro enterprises, and to support
localization for job creation.
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The Public Procurement Bill (cont.) 
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▪ The Bill has a dedicated chapter providing measures for the implementation of a

framework that covers a variety of measures for preferential treatment for

categories of preferences, and the protection or advancement of persons, or

categories of persons, historically disadvantaged by unfair discrimination, in the

allocation of contracts.

▪ The Bill makes provisions for set asides to support black economic

empowerment, SMMEs, women-owned, youth-owned enterprises, people with

disabilities, and localization, among others.

▪ Measures to prohibit the importation of goods; and measures to support women-

owned, youth-owned businesses, aimed at advancing industrial development

base; and

▪ Measures aimed at advancing small medium and micro enterprises in high-value

procurement, among others.
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The Public Procurement Bill (cont.) 
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▪ The Bill has been consulted with social partners at Nedlac from May to October

2022 and it is now in the process of being submitted for legal vetting, SEIAS and

to Cabinet for consideration and introduction to Parliament in March 2023.

▪ Once the Parliamentary process is complete and the Bill enacted into law, and

requisite regulations developed, the Act will be implemented accordingly.
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MEASURES TO PROMOTE TRANSPARENCY 

AND ACCESS TO PROCUREMENT 

OPPORTUNITIES
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MEASURES TO PROMOTE TRANSPARENCY IN THE 

PROCUREMENT SYSTEM

▪ The National Treasury introduced a tool to register potential bidders/ suppliers
on the Central Supplier Database (CSD) to promote transparency in the
procurement system. The CSD is linked to CIPC and managed by the dtic,
SARS, and bank details of potential bidders.

▪ National Treasury has introduced the e-tender portal to enable organs of state to
publish tenders, procurement plans, and results of tender processes and make it
easier for potential bidders including SMMEs to access government procurement
opportunities.

▪ The challenge however remains payment of suppliers on time or within the terms
of the contractual agreements – this has a serious negative impact on suppliers
particularly SMMEs.

▪ Non-payment of suppliers remains one of the top risks that organs of state must
prioritize. Parliament may have to intervene here.
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SMME CENTRAL SUPPLIER DATABASE ANALYSIS

AND 

SPEND TRENDS FOR THE PERIOD 

2019/20 TO 2022/23
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https://app.powerbi.com/groups/me/reports/e518e62e-07ac-4d09-b15e-5893d8a41901/?pbi_source=PowerPoint
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https://app.powerbi.com/groups/me/reports/e518e62e-07ac-4d09-b15e-5893d8a41901/?pbi_source=PowerPoint
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https://app.powerbi.com/groups/me/reports/e518e62e-07ac-4d09-b15e-5893d8a41901/?pbi_source=PowerPoint
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THANK YOU


