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Dear Sir, 
  
COMMENTS TO THE DRAFT TAXATION LAWS AMENDMENT BILL 2022 
TAXATION OF ELECTRONIC NICOTINE AND NON-NICOTINE DELIVERY SYSTEMS 

 
 
Introduction 

 
1. British American Tobacco South Africa (“BATSA”) welcomes the opportunity to provide 

comments on the Draft Taxation Laws Amendment Bill, 2022 (“Draft TLAB”). For ease 
of reference, a summary of our key proposals is included at Annexure A. 
 

2. The Draft TLAB proposes an amendment to Part 2A of Schedule No. 1 and Part 1E of 
Schedule No. 6 to the Customs and Excise Act No.91 of 1964 (“the Act”). These 
changes are proposed to take effect on 1 June 2023.  
 

3. Specifically, the proposed amendments create two new Tariff Items, namely 104.37.14 
and 104.37.16, which carry a specific excise rate of R2.90/ml. In addition, newly 
proposed Rebate Items have been created in respect of the proposed Tariff Items.  
 

4. As noted in the Draft Explanatory Memorandum on the Taxation Laws Amendment 
Bill, 2022 (“the Draft Explanatory Memorandum”) these changes have been proposed 
in order to introduce a taxation on vaping through Electronic Nicotine Delivery 
Systems (“ENDS”) and Electronic Non-Nicotine Delivery Systems (“ENNDS”).  



 
  

5. We note that the above proposals have been made following a Discussion Paper 
issued by National Treasury on 15 December 2021 (“the Discussion Paper”) and a 
subsequent Workshop entitled Workshop – The Taxation of Electronic Nicotine and 
Non-nicotine Delivery Systems held on 22 April 2022 (“the Workshop”).   
 

6. BATSA’s main contentions in respect of the Discussion Paper (supported by 
numerous third-party analyses, scientific evidence and contemporaneous market 
research/data), are not reflected in the Draft TLAB, and were as follows: 

 
6.1. National Treasury did not take into consideration Global Best Practice for the 

introduction of a new regulatory policy (in the form of excise) and, as a result, it is 
highly likely that there will be unintended consequences that will flow from National 
Treasury’s proposed approach; 
 

6.2. National Treasury is not taking into account current scientific evidence and 
contemporaneous market research/data, especially in respect of “Tobacco Harm 
Reduction”, when making policy decisions/proposals; 

 
6.3. National Treasury proposes to mirror fiscal frameworks from other jurisdictions 

without noting that the frameworks referenced as “best practice” throughout the 
Discussion Paper were subsequently revised due to their policy failure; 

 
6.4. Based on the discussions at the Workshop, it appears that National Treasury is 

making proposals without having conducted a full and transparent impact 
assessment and cost benefit analysis of the South African ENDS/ENNDS market, 
its dynamics and supply chain, and administrative complexities; and 

 
6.5. National Treasury does not take into account the relevant sections of the Act and 

the South African Revenue Services’ (“SARS”) processes and procedures, which 
will need to be discussed in detail with stakeholders in order to ensure that the 
proposed excise framework is administratively and legally viable.  

 
7. In our response to the Discussion Paper, BATSA submitted that it “recognises the 

health risks associated with tobacco and nicotine consumption and believes that 
underage youth should not consume tobacco, or nicotine products”. We further noted 
that “we support constitutional, reasonable, and evidence-based regulation, especially 
measures aimed at keeping tobacco and vaping products out of the hands of underage 
youth”.  
 

8. BATSA’s main contentions in the subsequent Workshop are also not reflected in the 
Draft TLAB, and were as follows: 

 
8.1. If an excise on vaping is introduced, the authorities must be able to have total 

visibility of the products entering and moving through the market in order to 



mitigate any potential for fiscal evasion. Therefore, we recommended that an 
electronic track-and-trace system with a Unique Identity Code per individual 
product be introduced from the outset not only to track the product throughout the 
supply chain, but also be utilised as a guaranteed and robust electronic excise 
collection system;  
  

8.2. Given the complexity of this category, driven by the fragmentation, array of 
differing products available, and multiple number of actors involved, a registration 
system must also be introduced with the excise. For example, the European 
Tobacco Products Directive requires that all importers, distributors and 
manufacturers must in advance of placing products on the market, register and 
disclose all appropriate details to the authorities in order to guarantee fiscal and 
product standards compliance; and 
  

8.3. Given that this is a nascent market with more unknowns than knowns, and based 
on experience from other jurisdictions around the world, we recommend a 
cautionary approach when setting the appropriate level of excise on ENDS/ENNDS 
in order to mitigate the unintended consequences we are experiencing with the 
illicit trade in tobacco products in South Africa today.  
 

8.4. Therefore, setting the appropriate level of excise from the outset, supported by a 
robust administrative backbone, will not only ensure all actors are captured in the 
tax net, but also guarantee compliance with the appropriate health and safety 
standards of the products.  
 

9. It is against the above backdrop that we detail our submission to the Draft TLAB below. 
 
 

Reason given in the Draft Explanatory Memorandum for introducing the proposed 
excise 

 
10. The Draft TLAB notes the following as the sole reason for introducing the proposed 

excise: 
 

“The World Health Organisation (WHO) has advised governments that taxes 
should be applied to these products, in line with national standards, to prevent 
uptake, particularly among children and adolescents. South Africa is a signatory to 
the WHO Framework Convention on Tobacco Control (FCTC) and one of the 
objectives of the FCTC is to curb the demand and supply of these harmful 
products through taxation [our emphasis]. 

 
11. As correctly pointed out in the Draft Explanatory Memorandum, the statements made 

by the WHO are merely advice and, in terms of section 231 of the South African 
Constitution, such advice does not form part of national law. As such, it is important 
that the robustness and domestic impact of such advice is properly considered in order 



for a policy decision of this nature to achieve its intended outcome and not have 
undesirable unintended consequences for industry participants and the fiscus at large. 
 

12. It is therefore imperative that any new regulatory policy, including regulation through a 
taxation system, is preceded by a full cost benefit analysis. Such an approach is in line 
with the OECD Best Practice Principles for Regulatory Policy1. Through an Regulatory 
Impact Assessment (“RIA”), which could be performed in line with South Africa’s Socio-
Economic Impact Assessment System (SEIAS), National Treasury can fully understand 
the impact and consequences of a range of alternative options beyond what has been 
outlined in the  Discussion Paper and Draft TLAB. In doing so, we believe that the 
assessment will clearly demonstrate that the costs of implementing and administering a 
tax on ENDS/ENNDS will outweigh the benefits (from a revenue and overall public 
health perspective).  

 
13. As with any proposal to regulate products through a taxation system, we believe that 

the imposition of the actual taxation (including the underlying taxation framework), 
should rely on current scientific evidence and contemporaneous market research/data 
in order for the taxation system to be “fit for purpose” and to achieve the desired 
outcomes. 
 

14. Of relevance to the public health agenda, for example, is the fact that current 
scientific/market data is recognising the potential contribution of vaping products to 
Tobacco Harm Reduction, and that these products are encouraging adult smokers to 
switch from combustible cigarettes.2 
 

15. In this context, it is noted that the Tobacco Harm Reduction value of ENDS/ENNDS 
results from two widely acknowledged factors:  

 
15.1. based on the weight of evidence, vaping products are less risky than cigarettes; 

and  
 

15.2. vaping products are associated with reductions in smoking prevalence.3 
 

16. The combination of these two factors means that, properly regulated, vaping products 
have the potential to significantly reduce the projected impacts of smoking-related 
illnesses on society. 
 

17. We respectfully caution against taking a siloed view on excise for ENDS/ENNDS, 
without fully acknowledging (through detailed local research/analysis) the indirect 
impact of the taxation on Tobacco Harm Reduction; which if not considered could have 
an overall negative public health outcome in South Africa. 

 
1 OECD Guiding Principles for Regulatory Quality and Performance - https://www.oecd.org/fr/reformereg/34976533.pdf 
[accessed 25/01/2022] 
2 While BATSA's vaping products are not authorised cessation devices, nor are they marketed as such, there is a growing 
body of independent evidence which concludes that vaping products have contributed to reduced smoking prevalence. 
3 Large amounts of support (scientific data, articles, journals, etc) in respect of the statements made at paragraph 15.1 and 
15.2 were provided in BATSA’s response to the Discussion Paper. 



 
 

 
Based on the above, National Treasury is requested to advise on whether a Socio-
Economic Impact Assessment or RIA (including a cost/benefit analysis covering, amongst 
others, the impact on overall public health due to tobacco harm reduction) has been, or if 
not, will be performed for the introduction of this tax in South Africa. This will allow the 
Legislature to take an informed decision on the proposals being made in the Draft TLAB, 
especially those in respect of the excise rate. 

 
 

Statement in the Draft Explanatory Memorandum that the proposed excise will 
“prevent uptake, particularly among children and adolescents”. 

 
 

18. It is our considered view that the manner in which the current proposed excise is being 
introduced is going to have the opposite intended effect. Indeed, Schedule 1, Part 2A of 
the Act will implement the excise on the product, however, there are a number of 
provisions of the Act and Rules to the Act that will need to be considered in detail in 
order for the excise taxation framework to be legally and administratively workable. 
Should these not be thoroughly thought through (with input from all affected 
stakeholders) it is highly likely that the introduction of a new excise will immediately 
become unworkable in practice. Failure to consider these items will result in immediate 
non-compliance by market participants and will translate into illicit trade.  

 
19. In respect of “preventing uptake”, Mendelsohn and Hall (2020) suggest that the rapid 

declines in smoking rates suggest, contrary to the “gateway into smoking hypothesis”, 
that vaping may be acting as a gateway out of smoking by replacing, rather than 
promoting, the smoking of tobacco cigarettes.4 
 

20. A 2021 survey by ASH on the use of vaping products among young people in Great 
Britain, found that: 

 
 “use of e-cigarettes remains largely confined to current or former smokers. The 
overwhelming majority, 95.4% in total, of 11-17 year old never smokers have 
either never used an e-cigarette (84.3%) or are not aware of them (10.7%).”5  

 
21. A study by Levy et al., (2019) examined the temporal relationship between vaping and 

youth smoking using multiple data sets to explore the question of whether vaping 
promotes smoking initiation in the US.  The authors found that: 
 

 
4 Mendelsohn, C.P., Hall, W. (2020). Does the gateway theory justify a ban on nicotine vaping in Australia? Int J Drug Policy 
78:102712. doi: 10.1016/j.drugpo.2020.102712. - https://athra.org.au/wp-content/uploads/2020/03/Mendelsohn-CP-Hall-W.-
Does-the-gateway-theory-justify-a-ban-on-nicotine-vaping-in-Australia.-International-Journal-of-Drug-Policy-2020.pdf 
[accessed 25/01/2022] 
5 ASH (2021), Use of e-cigarettes among young people in Great Britain. Available at: https://ash.org.uk/wp-
content/uploads/2021/02/YouthEcig2020.pdf. [accessed 25/01/2022] 



 "a long-term decline in smoking prevalence among US youth accelerated after 
2013 when vaping became more widespread. These findings were also 
observed for US young adults, especially those ages 18-21. We also found that 
the decline in more established smoking, as measured by daily smoking, 
smoking half a pack a day or having smoked at least 100 cigarettes and 
currently smoking some days or every day, markedly accelerated when vaping 
increased. Like previous analyses, the proportion of daily to past 30-day smoking 
decreased slowly through 2012, but the extent of the decline in this measure of 
smoking intensity increased once vaping became popular. The results were 
consistent across different surveys, suggesting that the results are robust across 
different methods of data collection."6  

 
22. The Public Health England (PHE) report (2018) found that: 

 
 "despite some experimentation with these devices among never smokers, EC 
[electronic cigarettes] are attracting very few young people who have never 
smoked into regular use"  
… 
"EC use among never smokers in GB remains very rare at less than 1%, similar 
to the level of use of NRT [nicotine replacement therapies, such as nicotine 
gum]. Among never smokers who have ever used EC, a minority have used 
nicotine-containing liquids and the vast majority have not progressed to regular 
use."  
 

23. These findings were supported by the 2019 PHE evidence update, which found that  
 
"in England and in Great Britain as a whole, experimentation with EC has 
steadily increased in recent years. However, regular use remains low, with 1.7% 
of 11 to 18 year olds in Great Britain reporting at least weekly use in 2018 (it was 
0.4% among 11 year olds and 2.6% among 18 year olds). Vaping continues to 
be associated with smoking. The proportion of young people who have never 
smoked who use EC at least weekly remains very low (0.2% of 11 – 18 year olds 
in 2018).”  PHE’s most recent 2021 evidence update also found that “most young 
people who had never smoked had also never vaped. Between 0.8% and 1.3% 
of young people who had never smoked were current vapers.”7 8 9 

 

 

 
6 Levy, D., Warner, K., Cummings, KM., et al (2019). Examining the relationship of vaping to smoking initiation among US 
youth and young adults: a reality check. Tob Control. 28(6):629-635. doi: 10.1136/tobaccocontrol-2018-054446. - 
https://pubmed.ncbi.nlm.nih.gov/30459182/#:~:text=Background%3A%20The%202018%20National%20Academies,progressi
ng%20to%20more%20established%20smoking. [accessed 25/01/2022] 
7 McNeill, A., Brose, L.S., Calder, R., Bauld, L. and Robson, D. (2018). Evidence review of e-cigarettes and heated tobacco 
products 2018. A report commissioned by Public Health England. London: Public Health England. 
8 McNeill, A., Brose, L.S., Calder, R., Bauld, L. and Robson, D. (2019). Vaping in England: an evidence update February 
2019. A report commissioned by Public Health England. London: Public Health England. 
9 McNeill, A., Brose, L.S., Calder, R., Simonavicius, E. and Robson, D. (2021). Vaping in England: An evidence update 
including vaping for smoking cessation, February 2021: a report commissioned by Public Health England. London: Public 
Health England 



Based on the above, National Treasury is requested to advise why (against the backdrop 
of Tobacco Harm Reduction) a prevention of uptake of vaping in adult cigarette smokers 
is sought? In our response to the Discussion Paper, a large amount of 3rd party evidence 
was provided to support the potential positive overall public health impact of these 
products and the effect on Tobacco Harm Reduction. 
 
In respect of uptake amongst children and adolescents, National Treasury is further 
requested to advise why this outcome is better achieved through an excise system than 
through product standards and traditional product regulation covering youth access? It is 
our considered view that the introduction of the excise needs to be carefully considered in 
the South African context where illicit trade in excisable products is amongst the highest 
in the world.10 
 

 
 

Statement in the Draft Explanatory Memorandum that “one of the objectives of the 
FCTC is to curb the demand and supply of these harmful products through taxation” 

 
24. The FCTC’s “Objective” is contained in Article 3 of the FCTC which states that: 

 
The objective of this Convention and its protocols is to protect present and future 
generations from the devastating health, social, environmental and economic 
consequences of tobacco consumption and exposure to tobacco smoke by 
providing a framework for tobacco control measures to be implemented by the 
Parties at the national, regional and international levels in order to reduce 
continually and substantially the prevalence of tobacco use and exposure to 
tobacco smoke [our emphasis] 
 

25. Article 1 of the FCTC defines “tobacco products” as “products entirely or partly made of 
the leaf tobacco as raw material which are manufactured to be used for smoking, 
sucking, chewing or snuffing”. 
 

26. It is important to note that ENDS/ENNDS should not be equated to combustible 
tobacco products such as cigarettes which contain tobacco. There are distinctive 
differences between smoking tobacco products and vaping nicotine products, most 
notably that a cigarette delivers nicotine by burning tobacco; while a vaping product 
does not contain tobacco and delivers nicotine by heating a liquid.  
 

27. According to the United States’ Food and Drug Administration (the FDA) tobacco and 
tobacco smoke contain thousands of chemicals. It is “this toxic mix of chemicals – not 
nicotine – that cause the serious health effects among those who use tobacco 

 
10 The level of illicit trade in South Africa is clearly illustrated in the Ipsos research study on cigarette retail and wholesaler 
pricing – see Ipsos, Cigarette Retail and Wholesale Price Research, IPSOS (March 2022) 



products, including fatal lung diseases, like chronic obstructive pulmonary disease 
(COPD) and cancer”.11 

 
28. BATSA, in its response to the Discussion Paper, has illustrated that based on the 

weight of evidence, and assuming a complete switch from cigarette smoking, 
ENDS/ENNDS are less risky.12  

 
29. It is noted that the proposed excise also covers ENNDS which contain no nicotine. 

ENDS products may also contain synthetic nicotine which has not been obtained from 
a tobacco plant.  

 
30. Thus, it is respectfully submitted that, the reasons given in the Draft Explanatory 

Memorandum do not support the introduction of the new tax. To the extent that the 
intention is to tax ENDS/ENNDS because of potential gateway from ENDS/ENNDS use 
to tobacco, the international evidence already provided to National Treasury does not 
support the existence of a gateway problem, and National Treasury would need to first 
examine South African data on the same to support such a contention. 

 
 
Establishing a workable Excise Framework 
 

 
31. As the vaping market is extremely fragmented and complex to administer, the 

introduction of a robust administrative framework is essential in order to mitigate not 
only the risk of fiscal evasion but also to ensure the appropriate product compliance 
and standards are adhered to in the market.  
 

32. As a simple example, our understanding of the Do-It-Yourself (“DIY”) vapour e-liquid 
market in South Africa is that there are thousands of local manufacturers that produce 
and mix e-liquids (from multiple sources) and sell these. These manufacturers do not 
currently adhere to any form of product standards. Implementation of an excise system 
would equally need to apply to these market participants (as they will be dealing in 
excisable products and increasing volume through mixing) and therefore there are 
multiple administrative and framework considerations that still need to be addressed 
through detailed consultation with this market segment. 

 
33. We previously listed in our response to the Discussion Paper a set of policy and 

administrative considerations that should be addressed in consultation with all “actors” 
throughout the supply chain: from importer or local manufacturer, to distributor and 
retailer. These have unfortunately not been covered in the Draft TLAB or Draft 
Explanatory Memorandum, but will need to be thoroughly considered in order to ensure 
that the proposed excise system is legally and administratively workable. 

 

 
11 Nicotine Is Why Tobacco Products Are Addictive | FDA - https://www.fda.gov/tobacco-products/health-effects-tobacco-
use/nicotine-why-tobacco-products-are-addictive [accessed 25/01/2022] 
12 We acknowledged that these products are not risk free and, when containing nicotine, are addictive. 



34. As with any excisable products framework, the ENDS/ENNDS excise framework would 
need to be supported by a robust anti illicit trade framework, which includes, amongst 
other things, licensing of importers and manufacturers of nicotine, security and customs 
presence at manufacturing sites and bonded warehouses, auditing and traceability of 
products.   

 
Given that public consultation has not taken place in respect of the points highlighted 
by us in previous correspondence, National Treasury is requested to please advise on 
the following as part of the TLAB process (when advising we respectfully request that 
attention be given to the DIY [mixing] segment as described above): 
 
- Who in the supply chain will be required to licence and register? 
- What are the requirements for licencing and registration? 
- At what point will the liability, assessment and collection of the duty take place? 
- What types of bonded warehouses will be allowed and what types of activities will 

be allowed in each (e.g. VM vs OS vs SOS)? 
- What are the security requirements in respect of the bonded warehouses and the 

excisable products contained therein? 
- What types of bonded movements will be allowed? 
- Are there any special requirements for bonded movements in respect of BELN 

Markets per the SACU Agreement including documentary proof required for 
clearances?  

- What are the system and documentary requirements in order to accurately report 
excise?  

- Will the DA260/EXD260 be extended or will there be a new reporting form? 
- What are the measurement requirements in order to accurately determine per ml e-

liquid?  
- Is a Rebate Item going to be established for market returns and market 

withdrawals? 
- What processes will need to be followed for reprocessing, destruction and 

abandonment of excisable products?  
- What will the payment terms be for locally manufactured excisable goods (all excise 

industries have different excise payment terms based on their product to cash 
collection cycles)? 

- Per the SACU Agreement, has there been alignment and consultation with SACU 
member states on the above? 

- Will industry specific guidance as is issued for other excisable products be issued? 
 

35. The above makes it clear that further public consultations on the proposed excise are 
required and therefore we propose that the implementation date for the new excise be 
extended to 1 January 2024, in order for the above to be carefully considered in 
consultation with stakeholders (i.e. industry and SARS). 
 
 
 
 



Implementation of a Track-and Trace technology from the outset 
 

36. If an excise on vaping is introduced, the Authorities must be able to have total visibility 
of the products entering and moving through the market in order to mitigate any 
potential for fiscal evasion.  
 

37. Therefore, we recommended that an electronic track-and-trace system with a Unique 
Identity Code per individual product be introduced from the outset not only to track the 
product throughout the supply chain, but also be utilised as a guaranteed and robust 
electronic excise collection system. 

 
38. The go-live of the track-and-trace solution would therefore need to coincide with the 

excise implementation date. It will also be important that any track-and-trace rules 
introduced allow manufacturers sufficient time to implement the system and deplete 
their current stock levels. 

 
We respectfully request National Treasury to advise on whether a track-and-trace 
system is being established per the Draft TLAB? 
 

Specific excise instrument 
 
39. If an excise on vaping is introduced, then we commend National Treasury for moving 

away from the proposal in the Discussion Paper for a differentiated specific excise 
instrument (mg nicotine and ml e-liquid) to a per millilitre specific instrument only.  
 

40. National Treasury’s latest approach is in line with international best practice and global 
recommendations. In fact, the WHO itself has warned against differential taxation for 
ENDS/ENNDS based on nicotine content due to the burden it will place on tax 
administrators13. It is also generally recognised that advancements in technology are 
such that features in the ENDS/ENNDS device can influence nicotine delivery beyond 
the actual concentration of the e-liquid and, as a result, taxing on nicotine content may 
no longer be relevant14. The World Bank paper, states that taxing on nicotine content 
would be extremely difficult to enforce in practice and a far simpler and cost-effective 
system would be to tax on ml of e-liquid only.15  

 
41. Given the above, and in particular the emphasis being place on the burden to tax 

administrators, we are of the view that the following should be implemented if an excise 
on vaping is introduced: 

 

 

 

 
13 Tobacco Tax Policy and Administration - https://www.who.int/publications/i/item/9789240019188 [accessed 25/01/2022] 
14 Inbid 
15 E-Cigarettes: Use and Taxation - https://documents1.worldbank.org/curated/en/356561555100066200/pdf/E-Cigarettes-
Use-and-Taxation.pdf [accessed 25/01/2022] 



41.1. Mandatory “ml” labelling on outer product packaging 
 

We have noted that the vaping market is “puff” focused as opposed to 
“ml” focused. As a result, advertising and product packaging generally 
refer to “puffs per product” and not “ml of e-liquid”.  
 
In order to alleviate the administrative burden placed on tax authorities 
(both audit and enforcement) it is recommended that mandatory ml 
labelling requirements on outer packaging be introduced. All product 
packaging should show the e-liquid ml content which, from a tax authority 
audit perspective, would then tie into excise declarations. Tax Authority 
enforcement teams would also be able to test products on the market 
against their ml labelling on the product pack. 
 
We are strongly of the view that if mandatory ml markings are not 
required then there will be far more fiscal evasion. If mandatory ml 
markings are introduced, then we recommend that “actors” are given 
sufficient time to implement the printing change to their packaging and 
deplete their current stock levels. 

  
41.2.  Excise instrument that avoids fiscal evasion at lower ml quantities    

 
We have noted that nearly all stand-alone closed system devices 
currently sold in South Africa contain 1.5ml plus of e-liquid. 
 
Thus, in order to prevent fiscal evasion through manufacturers/importers 
entering, for example, 1.6ml for home consumption but rounding down to 
1.0ml knowing that tax authority equipment may not pick up the point 
millilitre difference, it is proposed that the excise instrument be set in a 
way that prevents under declaration. 
 
Following the Canadian example (Canada is one of the world’s largest 
vaping markets), we recommend that the specific excise instrument be 
such that any ml content under 2ml is charged the 2ml specific rate. 
Every subsequent ml above 2ml should then be charge thereafter. For 
example, the excise instrument could be as follows: 
 

R (X.XX) flat rate for any ml measurement under 2ml of e-liquid per 
single product and an additional R (Y.YY) per ml over 2ml. 

 
 

Establishing the appropriate level of excise 
 
42. If a robust fiscal administration framework is established with a registration system for 

all actors involved in the supply chain, then following sufficient public consultation and 
positive socio-economic impact assessments, we would not be opposed to an 



appropriate excise rate being placed on e-liquids which takes into account the reduced 
risk characteristics of the product16. 
 

43. Of relevance to setting the appropriate level of excise is the below analysis17 which 
compares Revenue Collection in the European Union to Revenue Expectations: 

 

 
 

44. What is clear from the above is that the manner in which the excise is introduced, 
should not lead to immediate non-compliance and should allow for SARS to achieve 
the broadest possible tax net.  
 

45. Thus, setting a conservative (yet still appropriate) initial excise rate will allow SARS to 
test the effectiveness of the administrative framework and refine it as necessary without 
losing the tax base. If necessary, the rate can then be appropriately increased by 
National Treasury. 

 
46. In this regard, the examples from Hungary, Italy and Portugal are instructive: 

 
46.1. Hungary  

In 2017, Hungary introduced a specific excise tax on e-liquids containing 
nicotine.  This was set at HUF 55/ml.  During 2017 and 2018, the revenue 
collected from the excise was very low, driven by high levels of non-
compliance by international e-commerce retailers.  A new system would 
have had to be established to monitor and enforce the sale of these 
products.  It is estimated that vapour excise should have raised €8.6mn in 

 
16 In our response to the Discussion Paper we have provided voluminous commentary, based on contemporaneous 
research/analysis/data, on the risk profile of vaping products. As these are already with National Treasury, for the sake of 
brevity, we have not included all documents in this submission.  
17Analysis done by ECigIntelligence 



2018 based on usage18 but only raised  €1.97mn, a quarter of the 
product’s tax potential.  In January 2020, Hungary reduced the excise 
rate sharply from HUF 55/ml to HUF 20/ml to help reduce the incentive 
for consumers to purchase illegal vapour products. 

 

46.2. Italy  

In 2013, Italy decided to introduce an excise tax on e-cigarettes equivalent 
to almost 60% of the selling price.  However, in 2015, the Italian 
Constitutional Court of Justice declared that the Italian government’s 
taxation of e-cigarettes was in violation of the Italian constitution, which 
requires the legislature to provide guiding criteria for administrative 
determinations involving taxation.  In particular, the Court argued that such 
a high tax rate is reasonable on tobacco because of the health risks 
involved, which could not be said for non-nicotine-containing e-liquids.  As 
a result, the government has significantly reduced the tax on e-liquids. 

 

46.3. Portugal  

In January 2015, Portugal set the tax rate for e-liquids containing nicotine 
at €0.60/ml.  This was the highest rate of tax on e-liquids of all EU Member 
States.  The high tax rate was seen to have a detrimental effect on the 
vapour products market in Portugal. Available data are conflicting, but one 
contemporaneous estimate was of a one-year reduction in market size of 
70% (or potentially as large as 90%).  The number of vape stores in 
Portugal fell from around 300 in 2015 to 20 by 2017 (a 93% fall).  What is 
less clear is whether there was a decrease in consumption, a shift to other 
products, or an increase in the illicit trade.  Subsequently in 2017, Portugal 
introduced a significantly lower tax rate of €0.30/ml, half the previous rate.  
The market rebounded sharply, with an estimated 40% growth in market 
size in 2017.  Since 2017, the market has continued to grow at a steady 
pace. 

 
47. Therefore, applying high excise rates on these products whilst not having a robust 

fiscal administrative framework, has the potential to wipe out the local legal industry 
and open up the door for fiscal evasion. This would mean that no revenue is collected 
by SARS and also that any public health outcomes linked to the excise will not be 
achieved.   
 
 
 
 

 
18 Based on a study by eCigIntelligence. 



Is the R2.90 per ml rate appropriate in the South African context? 
 

 
48. To date, no explanation has been provided as to how the R2.90 per ml was 

determined. We did however note that an “Option 1” was included in the Discussion 
Paper, which basically applied National Treasury’s current policy guideline of a targeted 
excise tax incidence for traditional tobacco products to a sample set of 373 e-liquid 
products. This resulted in a proposed excise rate of R2.91 per ml. Based on the R0.01  
difference, we assume that this “Option 1” was in fact the basis used by National 
Treasury for determining the R2.90 per ml rate. Based on this assumption, we 
comment as follows: 
 

48.1. Firstly, we commend National Treasury on the extensive work that was 
undoubtably performed in obtaining data for 373 different products. Our own 
experience is that this type of data collection takes weeks, if not months, to 
perform.  
 

48.2. We do however have legitimate concerns on the methodology applied to the 
sample set which resulted in the R2.91 per ml rate, namely: 

 
48.2.1. As illustrated above, vaping products are not akin to traditional tobacco 

products and therefore applying a traditional tobacco policy directly to 
these products would not be appropriate. 
 

48.2.2. Globally, excise rates for vaping products generally follow a different 
approach to that for traditional tobacco products in that the reduced risk 
nature of these products, when compared to cigarettes, has been 
recognised. Excise on tobacco/nicotine products is indeed a “sin tax” 
and thus the risk profile of the products cannot be ignored. Based on the 
weight of evidence already provided to National Treasury it is clear that 
these products are far less risky than traditional tobacco products. 

 
 
48.2.3. The approach being taken is out of kilter with National Treasury’s own 

approach to other reduced risk tobacco and/or nicotine products, such 
as Tobacco Heated Products (products which heat but do not 
burn/combust tobacco) which are currently taxed at 75% of the cigarette 
rate. 

 
 
48.2.4. The traditional tobacco policy guideline was developed in respect of 

products that have been on the market for years and it was not 
implemented on these products in a single step (i.e. 0% excise 
incidence to 40% excise incidence over night) but was developed and 
increased to its current level over 10s of years. Thus, using the 40% 
policy guideline to establish an introductory rate will undoubtably cause 



an “excise shock” in the market which in our view will lead to immediate 
fiscal evasion on a large scale. 

 
 
48.2.5. The traditional tobacco policy guideline applies to a product with an 

established and well tested excise framework. Applying a similar policy 
to an unestablished excise framework could have disastrous 
consequences in respect of excise compliance and excise collection.  

 
 

49. Based on the weight of evidence currently available, vaping products are placed as 
follows on the toxicant continuum:19 
 

     
 

50. Therefore, taking an extremely conservative view on toxicant risk at 25% to cigarettes 
(note that some evidence is suggesting that the risk is at 5% of cigarettes), one could 
apply an adjusted methodology to National Treasury’s sample set of 373 products. 
Instead of applying a targeted rate of 40%, one could apply a target rate of 10% (40% x 
25%) so as to take into consideration the risk profile. This would result in the excise 
rate of R2.91 per ml being appropriately adjusted to R0.73 per ml (R2.91 x 25%). 
Therefore, given our recommendation at paragraph 41.2 above, using this methodology 
we propose the following in respect of the excise instrument: 
 

R1.46 flat rate for any ml measurement under 2ml of e-liquid per single product and 
an additional R 0.73 per ml over 2ml. 

 

 
19 
https://www.bat.com/group/sites/UK__9D9KCY.nsf/vwPagesWebLive/DOAWWGJT/$file/BAT_Annual_Report_and_Form_20
-F_2021.pdf [accessed 19.08.2022] (see page 23) 



 
51. As an alternative, and considering that accurate conversions ratios between cigarettes 

and vaping products cannot be performed, one could follow the approach taken by 
National Treasury during the Workshop where the proposed rate per ml was compared 
to international excise rates on vaping products to establish appropriateness. We 
attach as Annexure B the slide shared by National Treasury in this regard. However, 
given the concerns noted at paragraph 48 above, in our view the approach taken in the 
Workshop should not have been used to perform a comparative analysis, but rather, it 
should have been performed as a determinative analysis to establish the excise rate. 
 

52. We appreciate that National Treasury is attempting to make an informed decision on 
the excise rate given global examples, however, we respectfully submit that the 
comparative examples selected by National Treasury need to be appropriately adjusted 
in order to make them suitable for use in the South African context. In addition, the 
Revenue Collection versus Expectation analysis (paragraph 43 above) should be 
considered in the countries identified when setting the South African excise rate.  
 

53. In order to produce a South African specific comparable set, we are of the view that 
GDP per Capita needs to be considered as a key comparability adjustment for 
purposes of an analysis. Given the high levels of fiscal evasion in South Africa, if excise 
vs GDP per Capita is too high then consumers will automatically move to illicit products 
(as there is still a demand). 

 
54. It is our considered view that an adjustment to National Treasury’s analysis is indeed 

required. Our own analysis is showing that the current proposed rate of excise will 
increase certain products in the market by approximately 200%. For example, a 120ml 
bottle currently retailing at R160, will increase to R508 (a 218% increase) should the 
proposed rate of R2.90/ml be introduced. Such high increases will in our view 
immediately open the door for fiscal evasion. 

 
55. Our view has been corroborated by an Industry Association in a Business Day Article of 

5 August 202220, where the following was stated: 
 

 “The proposal for a R2.90/ml excise duty on all e-liquids will make vaping 
unaffordable to most vapers and smokers wishing to switch. For example, a 
30ml bottle of e-liquid now retailing for R120, will increase to R207 if the 
proposed tax is adopted”  
 

56. Given that these products are not isolated to a particular Economic Class (especially 
given the influx of cheap products into Africa coming from China), we are of the view 
that GDP per Capita is an appropriate adjustment mechanism in the South African 
context. The below graph illustrates how the proposed excise rate in South Africa ranks 

 
20 https://www.businesslive.co.za/bd/national/2022-08-05-qa-separate-regime-needed-to-distinguish-vaping-from-smoking/ 
[accessed 10/08/2022] 



to those of the countries identified by National Treasury when looking at GDP per 
Capita: 
 

 

  

57. Based on the above analysis, the proposed South African excise rate of R2.90 per ml 
would be the highest in all countries identified by National Treasury. Specifically, the 
South African excise would be 731% higher than Germany (13th and lowest on the list) 
and 65% higher than Russia (2nd on the list).  
 

58. Based on the above, we propose that statistical analysis be performed on the 
comparable set to determine (and not just compare) the excise rate. Given that excise 
framework is not yet established and that this is an introductory rate, the Lower Quartile 
to Median result should in our view be used to determine the excise rate (i.e. by taking 
the resultant “Percentage excise to GDP per Capita” multiplied by the “GDP per Capita” 
for South Africa to determine an appropriate excise rate). This approach yields the 
following results: 

 

  
 



59. Therefore, adjusting for inflation at 6%, it is our considered view that, if introduced the 
excise should be set at between R 0.46 and R0.60 per millilitre of e-liquid. Given our 
recommendation at paragraph 41.2 above, we propose the following in respect of the 
excise instrument: 
 

If National Treasury uses the Lower Quartile: 
 
R 0.92 flat rate for any ml measurement under 2ml of e-liquid per single product 
and an additional R 0.46 per ml over 2ml. 
 
If National Treasury uses the Median: 
 
R 1.20 flat rate for any ml measurement under 2ml of e-liquid per single product 
and an additional R 0.60 per ml over 2ml. 

 

Conclusion 

 
60. The vaping market in South Africa is a nascent market with more unknowns than 

knowns. ENDS/ENNDS is a complex product category driven by fragmentation, 
differing products and multiple actors (including a very active DIY segment). 
 

61. In order for the proposed excise to achieve its intended outcomes, a robust 
administrative framework should be introduced from day one. This, amongst others,  
will need to capture all market participants (through licensing and registration) and 
ideally should include a track-and-trace system. Further public consultation is indeed 
required in this regard. 

 
62. It is our considered view that, if excise on vaping is in fact introduced after sufficient 

public consultation, then the R2.90 per ml excise rate (which, with respect, may have 
been established using an unsuitable methodology) is too high and a lower more 
appropriate initial excise rate is required. The more appropriate rate will: 
 
62.1. prevent non-compliance by manufacturers/distributors; 

 
62.2. prevent a move to illicit/other more harmful products by consumers; 

 
62.3. allow for the broadest tax net; and 

 
62.4. allow SARS to test and refine the administrative framework. 

 
 
 

63. Based on all the contentions made in this document, for ease of reference we 
summarise our proposals at Annexure A. 



 

We trust you will find the above in order.  

For and on behalf of British American Tobacco South Africa  

 

 

Johnny Moloto  

GENERAL MANAGER 



ANNEXURE A – SUMMARY OF PROPOSALS  

PROPOSAL  JUSTIFICATION 
1 Extend the implementation date 

to 1 January 2024 to allow for 
necessary public consultation  

As detailed in the body of this document, there are still a large 
number of items that need to be consulted on with 
stakeholders in order to make the excise framework legally 
and administratively workable.  
 
Failure to hold such consultations will in our view lead to 
immediate non-compliance and fiscal evasion. 
   

2 A registration system must be 
introduced with the excise 

As detailed in the body of this document, due to the 
complexity of this category, driven by the fragmentation, array 
of differing products available, and multiple number of actors 
involved, a licensing and registration system is required. 
 
This is done in other excise industries in South Africa. 

3 Implement a track-and-trace 
system, with a Unique Identity 
Code per individual product, 
from day one. 

As detailed in the body of this document, the Authorities must 
be able to have total visibility of the products entering and 
moving through the market in order to mitigate any potential 
for fiscal evasion. An electronic track-and-trace system with a 
Unique Identity Code per individual product will not only track 
the product throughout the supply chain, but can also be 
utilised as a guaranteed and robust electronic excise 
collection system 

4 Make ml labelling on outer 
product packaging mandatory  
 
[Allowing sufficient time for 
manufacturers/distributor to 
implement the printing change to 
their packaging and deplete their 
current stock levels].  
 

As detailed in the body of this document, given that the market 
is “puff” focused, if mandatory ml markings are not required on 
outer packaging, then there will be far more fiscal evasion.  
 
Ml labelling on outer packaging will ease the administrative 
burden on SARS. 
 

5 Introduce an excise instrument 
that avoids fiscal evasion at 
lower ml quantities.  
 
[For example. R (X.XX) flat rate for 
any ml measurement under 2ml of 
e-liquid per single product and an 
additional                R (Y.YY) per 
ml over 2ml] 
 
 
   
 
 
 
 
 
 
 

As detailed in the body of this document, the excise 
instrument should prevent fiscal evasion through 
manufacturers/importers of closed systems rounding down ml 
declarations at smaller ml quantities (knowing that tax 
authority equipment may not pick up the point millilitre 
differences). The excise instrument should be set in a way that 
prevents under declaration at the lower ml levels.  



6 Once the excise framework has 
been crystalised through further 
public consultation, introduce 
an appropriate introductory 
excise rate at either: 
 
 

R 1.46 flat rate for any ml 
measurement under 2ml of 
e-liquid per single product 
and an additional R 0.73 
per ml over 2ml. 
[Based on an adjusted 
methodology applied to 
National Treasury’s data 
set of 373 products as 
included in the 
Discussion Paper] 

 
OR 
 

R 1.20 flat rate for any ml 
measurement under 2ml of 
e-liquid per single product 
and an additional R 0.60 
per ml over 2ml  
[Based on the Upper 
Quartile of the adjusted 
data set presented by 
National Treasury in the 
Workshop] 
 

OR  
R 0.92 flat rate for any ml 
measurement under 2ml of 
e-liquid per single product 
and an additional R 0.46 
per ml over 2ml. 
[Based on the Lower 
Quartile of the adjusted 
data set presented by 
National Treasury in the 
Workshop] 
 

As detailed in the body of this document, the R2.90 per ml 
(which, with respect, may have been established using an 
unsuitable methodology) is too high in the South African 
context. This R2.90 per ml introductory rate will cause an 
“excise shock” and will lead to immediate non-compliance and 
fiscal evasion 
 
Various methods have been applied based on the data 
currently available in order to establish a more appropriate 
introductory rate. 
 
 

 

  



 

ANNEXURE B – NATIONAL TREASURY COMPARABLE ANALYSIS  

 

 

 


