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SUMMARY & QUESTIONS: SUBMISSIONS ON THE ELECTORAL AMENDMENT BILL ALIST [B1B of 2022]: 10 November 2022

The following table contrasts the sections of proposed B-Bill alongside a summary of the 24 submissions received on the B-Bill.

	Act Section
	Bill Clause 
	Submissions

	General
	General
	ANC Mary Mavanyisi Branch (Ward 22 Polokwane), Eastern Cape Civil Society (Representing 7 Organisations), Zolani Zonyane:

The time allocated for the Amendment of the Electoral Act is extremely short. The period should be extended to at least 2025 for consultation to be effective and meaningful. It should also have the total participation of the Traditional Authorities.
Eastern Cape Civil Society: One major shortcoming in the Electoral Act, and in the draft Bill is that the South African public does not have a right to recall public representatives where they no longer serve in the interest of the public. The judgement mandated lawmakers to amend the Electoral Act such that it addresses the question of public representation. The draft Bill would be amiss if it did not address the question of accountability at the same time.
We are asking the NCOP to not adopt this draft Bill, but rather refer the bill to the National Assembly for reconsideration. We are asking the NCOP to recognise that this draft Bill is not constitutionally compliant and needs to be further revised to strengthen democracy and accountability by elected representatives.
OUTA: Several requests from CSOs, which OUTA has endorsed, have been directed to the Portfolio Committee. The requests were to collaborate on the concerns raised and to recommend changes that will be within the interest of the South Africans. The Portfolio Committee has not reciprocated these requests by extending an invitation and have instead decided to ignore these calls. 

Portia Ndlovu: Opting rather for service delivery oriented government which is inclusive of citizens in decision making. In 2002 Cabinet appointed an Electoral Task Team chaired by the late Dr F van Zyl Slabbert to draft new electoral legislation. The Task Team reported in 2003 identified the following basic principles that should characterise an electoral system: (a) fairness; (b) accountability; (c) inclusiveness; and simplicity. The National Development Plan has already set out the parameters, with anticipated updates from National Planning Commission (NPC); it narrows the ground work and research that is required towards the Electoral Amendment Reform. These priorities will form part of a ballot paper which citizens can vote for as the initial process to adopting the model. Once voting has been conducted , preferably by the entire voters roll or population eligible to vote – perhaps with the help of technology. 

Direct election of representatives does not automatically ensure accountability, which depends on many factors, including a country’s context. The US, UK, India, Ghana, Zimbabwe and Kenya, all use a constituency system but with very different outcomes in each case. Changes in electoral system can simply offer politicians new ways of doing the same things.

I believe the National Council of Provinces should; Reject The Bill after the elaborate interrogation of my submission above and consider the prescribed actions.

The Constitution in Section 74 provides for Bills amending the Constitution; which the proposed model may require.
Valli Moosa: There are certain essential characteristics, qualities and features of the South African democracy that must be properly understood when we consider an electoral system:

1. In the opening lines of the Constitution it says government must practice “ openness, accountability and responsiveness”

2. It must be a system of proportional representation (Section 46 of the Constitution). In other words every vote must count. The electoral system should not distort voter preference as is the case, for example, in the UK.

3. The voting procedure and the method of counting should be understandable to the ordinary citizen in order to guarantee legitimacy to the outcome.

4. Citizens must actually participate in elections. In other words, a high voter turn-out is essential to the success of the democratic process.

5. There should be more than one legitimate political party. In terms of section 1 of the Constitution, one of the values of South Africa is “a multi-party system of democratic government”. Political parties are essential to the functioning of all modern democracies.

6. Ours is a parliamentary system. One in which parliament elects the President from among its members and one in which the President accounts to parliament. This is entrenched in the Constitution and for good reason. 

The criticism of the current Bill, it is not being proposed that there should be a directly elected president, or that there should no longer be proportional representation or that political parties should be done away with.

A parliament composed principally of independent members is unworkable and a recipe for ungovernability. It can lead to a paralysis of decision making; incoherence in policy; frequent changes in who forms the government and extreme short-termism. And, let’s be frank, there will be a wholesale buying and selling of MP’s. Of course, the current attraction many have to the idea of independent candidates is the result of the shameful conduct of the leaders of our political parties. This conduct is characterised by:

· Lack of accountability;

· Lack of responsiveness;

· Collective defensive of wrongdoers;

· Wrongdoers placed on party lists election after election; and

· Members of parliament caring nothing about public opinion.

The bill is so complex and complicated that hardly anyone in the political leadership of our country seems to understand it. I have personally spoken to a number of them. Not only are they unable to explain the thinking behind the proposed system, many have no knowledge of it! (Also Defend Our Democracy Collective Submission)

Africa School of Governance, My Vote Counts: our view that the Bill may well be unconstitutional on procedural grounds alone in that:-

1. The Bill was incorrectly tagged and as a result, the role of the NCOP and the provinces has been severely undermined;

2. The processes and procedures being followed and adopted in terms of public participation are defective in that they are not ‘meaningful’ nor are they ‘informed’; since it is unclear what information, if any, was provided to citizens prior to the public participation process being undertaken nor what information was disseminated after such hearings took place. What is clear is that Parliament failed to properly educate the public on the Bill and the purpose of the public participation process and failed to give adequate notice to the public before these hearings. (Also citizens parliament).

The NCOP should provide evidence that it consulted and accepted submissions of citizens in Provinces and that those submissions mandated it to pass the Bill as passed by the National Assembly or pass a totally different Bill consistent with the Constitution.
3. The further procedural delay between June and October by the Portfolio Committee has placed the NCOP, the National Assembly and the President in an impossible situation if it is to have the Bill passed by 10 December 2022.

The President took an average of 42 calendar days to sign a Bill into law and between 2014 and 2019, so the process of getting this Bill signed into law by 10 December 2022 whilst giving due and proper consideration to its content, seems almost impossible.
We very strongly request that the NCOP take these serious procedural defects and their consequences into consideration as it deliberates on the Bill. We call upon you to reject the Bill in its present form and that you require that the National Assembly take all such steps as are necessary to cater for these procedural defects before the Bill is passed into law. If needs be, similar advances will be made to the President of the Republic of South Africa, should he be required to assent to this Bill.

Citizens Parliament: The NCOP should adopt a resolution for a referendum in terms of Section 84(2)(g) of the Constitution and the Referendum Act so that the people have a final decision on this Bill provided they are adequately prepared for an informed decision to make meaningful political choices.

All Constituency-Proportional Public Representatives  must be directly accountable to the people, New Nation, Constitution and Republic of South Africa first, in terms of their oath of office and as they are paid by the people (Section 107) 


	Tagging of the Bill
	Page 1 
	Independent Candidates Association, Organisation Undoing Tax Abuse (OUTA), Africa School of Governance, Rivonia Circle.

Classification of the Electoral Amendment Bill The ICA has always raised their concern regarding the classification of the Bill as a section 75 is unconstitutional and should be classified as a sec 76 bill because the Electoral Amendment Bill will have a material effect on provinces for the following reasons; 

1.The bill seeks to include Independent Candidates in provincial elections. 

2.Provincial elections are proclaimed by Premiers, therefore squarely a provincial function. 

3. This bill will materially impact the composition of provincial legislatures and we believe in the composition of provincial delegations to the National Council of Provinces. 

	S. 1 Definition

	1: Independent Candidate
	ANC Mary Mavanyisi Branch (Ward 22 Polokwane)

The individuals who want to contest elections must be allowed to do so, however, the use of the word independent must be done away with. The reason being that there is no such in the political sphere, as independent. A candidate who can go around canvassing for votes cannot be deemed independent since he or she is canvassing others to vote for him/her. Independent Candidate should read: Non-Aligned Candidate. 

SB Bhengu: Its not correct to define an independent candidate in juxtapostion to a political party or political parties. It is proposed that the definition should read "independent candidate means a person contesting an election in a local, provincial and /or national election nominated by the electorate or eligible voters.
Citizens Parliament: The explicit recognition of non-partisan citizen associations in terms of Section 18 of the Constitution (freedom of association) will motivate the youth and the abstaining 17 million voters to register and vote for their own new order

	S1 Definition
	1: Region
	SB Bhengu: Reference seems contradictory as there are no voting geographic spheres that are currently defined as regions. Reference is made only in terms of voting districts. Therefore , it is not in line with the electroral act and geospatial voting demarcation to refer to region.

	1 definition
	1 Province
	Rivonia Circle: The definition of provinces as electoral constituencies is disadvantageous to independent candidates, in that is expects an individual to contest for votes across an entire province against political parties that have established infrastructure, volunteers and personnel across the said province. Automatically, the independent candidate is turned into a one-person political party by this Bill.

	
	1 (e) Political

Liaison Committee
	Zolani Zonyane: Paragraph 1(e) of B 1B-2022 proposes “deletion of the definition of ‘‘party liaison committee’’. However, paragraph 1(f) of B 1B-2022 proposes “the insertion after the definition of ‘‘party liaison committee’’ of the following definition: ….”. If “party liaison committee” is deleted, insertion of “political liaison committee” after a non-existent ‘‘party liaison committee’’ definition is incorrect. In the current form, it means that both definitions will be included in the list of definitions.

	31A

	6 (1)

Requirements for independent candidates to contest elections
	OUTA: The concern here is that should independent candidates contest more than one region for a seat in the NA, the votes cast in the regions not reaching the highest figure, will be discarded. Such an approach wholly limits proportional representation by the discarding of votes in favour of the independent candidate which is in contrast to the wish of the electorate when they cast their votes in other regions.

Independent Candidates Association, CASAC, Defend Our Democracy Collective Submission : Aggregation of IC votes across Regions.

Unconstitutional as it prevents ICs from meeting the requisite vote threshold in order to obtain a seat. If the total votes were aggregated across regions, an IC may meet the minimum requirement for a seat.

* Violates the proportional requirement - as the total votes cast will not be reflected in the total seats allocated.

*Violates the right to equality - as political parties are awarded seats based on all votes received but not ICs.

*Arbitrarily discriminates against ICs compared to parties whose votes are ultimately aggregated as a result of the fact that they may compete for both regional and compensatory seats

* This provision could arguably be interpreted as infringing upon section 19 (3) of the Constitution, in that it prevents an IC from standing for public office, 

* Limitation of rights - i.e. that if a provision differentiates between people or categories of people (ICs and Parties) It must bear a rational connection to a legitimate government purpose or it will be deemed unconstitutional.

* Therefore, the question is what is the purpose behind preventing an IC from aggregating its

votes. Why would an IC be allowed to contest more than one region for an NA seat but only the votes of one region meeting the threshold are taken into account for a seat and not the votes obtained in the other region?

	31B

	6 

Requirements for independent candidates to contest elections


	ANC Mary Mavanyisi Branch: Requirements for independent and party candidates should be Grade 12 because the legislatures deal with enormous figures in terms of budget and other legislative matters. 
Right2Know Campaign, OUTA: The fee that has to be paid by independent candidates could equal or more (bill says may be less) to Political parties, this is patently unfair. Also, the number of votes calculated to win a seat will likely be higher for independent candidates as opposed to candidates from political parties.
ANC Mary Mavanyisi Branch: Deposit for registration should be the same as that of the Political Parties. The non-aligned candidates are going to the same Parliament or Legislature like those on the Political Parties list.  

The introduction of the so-called Independent Candidates and the division of the provinces into regions will introduce another unnecessary competition and opening a window for the escalation of violence in the country. 
Citizens Parliament: We recommend that we do away with deposits as they are the gates of corruption from the private sector. Replace all irrational clauses on deposits and numbers to register to contest elections by Constituency Independents considering that Independents are individuals who have been unconstitutionally excluded from funding of political parties. They should get one thousand signatures like political parties to contest elections.

	31B

	6 (3)(a)

Requirements for independent candidates to contest elections
	Magdel du Preez, OUTA, Inclusive Society Institute, Eastern Cape Civil Society, Independent Candidates Association, Helen Suzman Foundation, CASAC, OneSA, My Vote Counts: Why should independent candidates need to get 20% or up to 18,000 signatures to register with the Electoral Commission of South Africa (IEC), compared to 1,000 needed by political parties?
Section 19(3)(b) of the Constitution conferring a right on individuals to stand for public office, only limited by the requirement that such individuals must be adults and South African citizens. Such limitation on contesting elections is more direct in that a party only has to submit such proof of support once when registering as a party and not in each instance that it wishes to contest elections as now required for independent candidates. Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000 supports the latter point Moreover, the African Charter on Human and People’s Rights imposes an obligation on African States to promote and ensure through teaching, education, and publication” the right to political participation. It is therefore likely that litigation will ensue, based on the fact that this is an attempt to make it as difficult as possible for independent candidates to compete, by placing profoundly unfair and irrational obstacles in their way.  
The Clause should be removed in its entirety; or replaced by a requirement identical to that placed on political parties in section 15(3)(a) of the Electoral Commission Act, read with regulation 3 of the Regulations for the Registration of Political Parties (GNR.13 of 7 January 2004, as amended).

African National Congress: Throughout the process of developing this Bill, public consultation and deliberations in Parliament, the ANC has raised issues around the practicality and the cost and confusion that could result from having hundreds of independents on ballot papers. Our major concerns are that a long ballot paper of, for example, 50 parties and 350 independents would need a ballot printed on a large A3 size booklet of about ten pages – similar to a tabloid newspaper in size. 
Avoiding this is only possible by restricting the numbers of parties and independents on the ballot to those who can show some support. Registering parties, independents in in local elections already have to do this and it is an accepted practice in internationally. A deposit is also required in all elections. The 2019 elections had the highest wasted votes ever because of around two thirds of the parties on the ballot won no seats.

One could safely argue that represented parties have already demonstrated public support, at least in the last five years, but to treat unrepresented parties the same would be unfairly advantaging them over independents. There are hundreds of registered parties and this omission could also lead to many more forming and contesting elections.  

Valli Moosa: The name of every independent candidate from anywhere in the Eastern Cape Province (as an example), and each political party, will feature on one ballot paper. If the constituency is to be as large as a province the ballot paper will run into many pages. In the 2021 local government elections, there were a total of 11 237 registered candidates in the Eastern Cape. Even if a mere 10% of these run as independents in the national elections, there could be over 1000 independent candidates in the Eastern Cape. Imagine the size of the ballot paper! To “solve” this problem, the qualification requirement for independent candidates is so onerous that it undermines the constitutional right that “every citizen has the right to stand for elections….” But, most irrational is that such onerous requirements apply only to independent candidates and not to candidates appearing on the list of a political party.
Mike Atkins: The additional requirement that names and ID numbers must be submitted electronically to the IEC for verification makes this burden even worse.
The discussions in the Committee on 9 November have all assumed the “quota” to refer to the number of votes required per seat in the National Assembly. This has been in the region of 44,000 votes. The signature requirement is therefore assumed to be in the region of 8,800 signatures.

However, with the regional elections for the National Assembly, the applicable Quota under the new system (Item 5(a) of Sch 1A) would (in terms of 2019 voting numbers) range from 68,000 to 92,000. The signature requirement would therefore be in the range 13,600 to 18,400, being generally nearly twice as high as that envisaged by the Committee.

Requiring signatures to prevent the problem of long ballot papers is a direct consequence of including independent candidates directly on proportional representation ballots with an electoral district being a whole province. If a proper constituency (single-member or conventional multi-member) system was employed, there would be substantially fewer names on ballot papers, and the problem would not arise.

It is inconceivable that the motive to reduce the size of ballot papers should create barriers to entry that violate the very intent of the original Constitutional Court judgment.

Independent candidates require 50 signatures to contest a ward in local government elections. Although wards vary substantially between municipalities, the average number of registered voter per ward is about 6,000. For the National Assembly, the average number of registered voters per seat is about 65,000. 600 signatures would thus be a reasonable comparative figure. If this was raised to 1,000 signatures, then there could be little objection.
CASAC: It is also not clear whether an independent candidate would have to fulfil this requirement in every region if they are contesting multiple regions. 

To remedy this defect, we suggest that paragraph (a) of Clause 31B(3) as follows (square brackets in bold indicate deletion and underlining indicates insertions to the current text): “(a) A completed prescribed form confirming that the independent candidate has submitted, in the prescribed manner, the names, identity numbers and signatures of at least one thousand voters whose names appear on the segment of the voters’ roll for that region or province in which the independent candidate is standing for election and who support his or her candidature [, totalling at least 20 percent of the quota for a seat that was required for a seat in the previous comparable election].”

	Schedule 1
	20(6) Inspection of Lists


	Zolani Zonyane: Inspection of lists of candidates and draft list of independent candidates and accompanying documents”. This suggests that party lists are final whilst lists of independent candidates are in draft form. For equality, the party lists must also be draft, and this will ensure that any of the lists is subject to amendments as it will be the case if a contestant appears in party political list(s) and list of independent candidates. This part, and subsequently Schedule 1(6)(a), must be amended to include “draft list of candidates and draft list of independent candidates”.

	Schedule 1
	20(10) Electoral Court Appeal decisions
	The Electoral Court must consider and decide an appeal brought under section 30(4) or 31E(4) and notify the “parties” to the appeal. 

The term “parties” has been widely used in the Bill to refer to a political party and can easily be read to be referring only to political parties and ignore insertion of 31E(4). An alternative word that accommodates independent candidates must be used or this section can be amended to read as follows “The Electoral Court must consider and decide an appeal brought under section 30(4) or 31E(4) and notify parties and or independent candidates involved in the appeal”. 



	S 57 A

	21 (1) 


	SB Bhengu: There is a contradiction, MPs are national representatives , why then refer to regions or regional seats in the National Assembly (throughout the Bill), when the public representatives are by constitution regarded as national and not regional representatives.

	S 57A Schedule 1A 

	21 (4,5,6)
System of Representation In National

Assembly And Provincial Legislatures

	Right2Know Campaign, Inclusive Society Institute, Eastern Cape Civil Society, Institute of Race Relations, Zolani Zonyane, Rivonia Circle: The quota system, proposed by the Electoral Amendment Bill B1B-2020 which was adopted by the National Assembly on 20 October 2022, is biased and supports the interests of political parties. It allows independent candidates to compete for only 200 of the 400 seats in the National Assembly. 

If the Bill is passed into law, it would allow political parties to not only compete for the same 200 seats, but would additionally compete for a further 200 seats on a compensatory list. The Electoral Commission would be required to determine the number of seats available for allocation in each province, largely based on the percentage of the population living in a particular province. Because seats are allocated 200 at a time, the votes of political parties are in effect counted twice while the votes for independent candidates are only counted once. This brings into question the constitutionality of the Bill.

Mike Atkins, Institute of Race Relations, Inclusive Society Institute: High Vote Threshold Because only 200 seats are available to the nine regions of the National Assembly, the Quota for seats contested by independent candidates is substantially higher than the effective Quota for political parties. Using the Droop Quota in each of the regions reduces this slightly below double the number of votes per seat required by parties, and in terms of the 2019 results, these regional quotas range between 68,000 for the Northern Cape to 92,000 for Gauteng. Although there is the possibility that an independent candidate may gain a seat with fewer votes than the Quota in each of the regional elections, it is improbable that more than one such candidate may do so in any one region. 

Elections for the National Assembly can be rendered constitutionally compliant (or nearly so) by making the following changes: 

1. The proportional representation seat allocation (400 seats, less the number won by independent candidates in regional elections) should be carried out solely on the basis of the proportional representation ballot, with the regional ballots excluded. This means that the disproportionality of the regional ballot does not get incorporated into the overall proportional representation calculations. The fact that combining of the ballots is currently carried out for local government elections does not imply that it is valid to do so here. 
2. The number of seats allocated to the regional elections should be increased from 200. If this principle is entertained, then the precise figure can be discussed, on merit.
African National Congress: Electoral system change takes at least one electoral cycle and we do not have enough time to consider, discuss, legislate, demarcate and prepare for a new system by the next election around the middle on 2024. A constitutional change would be required if we adopt any form of constituency elections as it would inevitably result in less proportionality. At the moment local government with its ward constituency system result in 7.5% lost or wasted votes that do not result in being counted towards seats, whereas national and provincial PR elections are usually between 1 and 2.5% 
We propose that Parliament considers tasking the IEC with setting up a commission of enquiry into the future of our electoral system and what would best suit our context. It would take at least four years to agree on and develop a new system and there is no way that demarcation, constitutional change, legal change and electoral logistics can be done before the 2024 elections. 

We propose that the NCOP and Parliament adopts this approach so that the IEC can develop a terms of reference and time frame to present to parliament early next year. 

Defend Our Democracy Collective Submission: The fundamental problem with our current electoral system is that members of Parliament are not chosen directly by the people. We want a system which allows the electorate to directly elect representatives and to be able to directly hold them accountable for decisions they make and the oversight they conduct. 

We urge the NCOP to consider a mixed constituency and proportional representation (PR) list system at a national and provincial level that includes the right of independent candidates to contest elections on an equal footing with candidates from political parties.
By forging ahead with the flawed Bill, the NCOP stands the risk of having the finalised Electoral Amendment Act challenged in Court. This further delay of the process will put enormous pressure on the Independent Electoral Commission to ensure an administratively smooth, credible, free and fair election in 2024.
CASAC, My Vote Counts: proposes that a sunset clause be inserted into the Bill to make clear that the electoral system put in place in this Bill will only be applicable to the upcoming 2024 elections and that a thorough overhaul of the electoral system will be undertaken with transparent and widespread public participation and that new legislation must be in place well before the 2029 elections and beyond. We therefore propose the insertion of a new section 119 into the Principal Act as follows: 

“119. Lapsing of this Act (1) This Act shall cease to have effect immediately upon the first sitting of the National Assembly as contemplated in section 51(1) of the Constitution after the national and provincial elections to be held following the expiry of the current term of five years being 2024. (2) The National Assembly must, within a reasonable period after the sitting in subsection (1), introduce legislation to prescribe a new electoral system as contemplated in section 46(1)(a) of the Constitution.” 

Inclusive Society Institute: An independent candidate can only win a seat within a particular region/province, based on the total number of votes cast in favour of that candidate within that region/province. Any votes cast for the candidate in another region/province is in effect forfeited by that candidate. That is, such votes are not taken into account in determining whether the candidate is allocated a seat. In contrast, when the total number of seats allocated to a political party is calculated, the aggregate of all votes cast for that party across all regions/provinces is used to determine the party’s total number of allocated seats, in the form of the combined regional and compensatory seats. Political parties thus benefit from votes cast across regions/provinces, whereas independent candidates do not.
How seats are allocated will quite likely fall foul of Equality Section 9 of the Constitution. An aggravating factor is the fact that the Bill does not adopt a similar approach in the allocation of seats in provincial legislatures. For those seats, the different types of candidates are treated the same in the allocation calculation. That raises serious doubts as to the justifiability of the differentiation in allocating seats in the National Assembly. 
It is recommended that the division of National Assembly seats in regional seats and compensatory seats be removed from the Bill and that the allocation of all seats in the National Assembly be done on an equal basis between independent candidates and political parties, along the same lines as that for provincial legislatures.
This problem may be addressed by either restricting the participation of independent candidates to one region, as is the case for party nominated candidates, or allowing independent candidates to aggregate votes across regions in the allocation of seats.
In the legislation before the National Assembly, parties and independent candidates are not treated equally. This is because independent candidates are juxtaposed against political parties, and not candidates representing political parties. To achieve an outcome which is proportional, in general, under the proposed system, is not possible.
SB Bhengu: Where are the powers in clause 21(4) to determine a fixed number of seats reserved for each region for every election of the National Assembly, given to the Commission in terms of the electoral law and constitution? 

	57 A

Schedule 1A - 
	21: Item 4,5,6, 
Regional and Compensatory seats

	ANC Mary Mavanyisi Branch: The country should not be divided into constituencies solely for the accommodation of the individuals who do not want to conform to the legally established standards and norms which stood the test of time such as Political Parties; by hiding behind “independent candidate.”
Since it is their constitutional rights to stand for elections, the individuals must be allowed to stand and the method that is applicable for the allocation of seats for the parties should also be applicable to them. 

One of the reasons why those who canvassed with the courts for individuals to stand for parliamentary candidature is purported to be accountability. Accountability cannot be exercised or achieved by individualism. Having been elected by a certain group of persons coming from particular enclave or represent a particular region cannot achieve accountability.

The issue of the remaining votes for Non-aligned candidates does not have any effect, because even in the determination of the Political Parties seats some votes do fall off. 

Independent Candidates Association, Inclusive Society Institute, Eastern Cape Civil Society, New Nation Movement, Institute of Race Relations, Helen Suzman Foundation, Rivonia Circle, Citizens Parliament, Council for the Advancement of the South African Constitution (CASAC), Defend Our Democracy (Collective Submission on behalf of 36 Civil Society Organisations).

Endorse the majority view in the Ministerial Advisory Committee Report of Valli Moosa and also the Private Member's Bill of Hon Lekota as well as the Electoral Report submitted by Inclusive Society. They all promote the interim measure of a district model of 66 constituencies rather than provincial regions, which would not need demarcation board intervention. We also support a four-ballot system to make the bill constitutionally compliant. More importantly, we believe and support that in the National Assembly there must be 300 members of Parliament to be nominated from constituencies and 100 proportional representation seats from compensatory votes.

The submissions are aware of the IEC anxiety with regard to having sufficient time to properly prepare for the 2024 general election, and that a constituency-based election requiring the establishment of a Demarcation Board would not allow for sufficient time to prepare for the elections. However, it may be possible, as a transitional arrangement, to introduce a Multi-Member Constituency (MMC) system that is based on the already demarcated district and metropolitan boundaries already in place. In such instance, the ISI is of the view, that there will be sufficient time for the IEC to prepare for the 2024 election.

At the very least, should the aforementioned proposal not be feasible, a legally-binding commitment to broader electoral reform in time for the 2029 general election needs to be made. The President has in any event, in his response to the Zondo-Commission report, alluded to this need, and thus it simply requires a codification thereof in the bill before the select committee.

Helen Suzman Foundation: The current electoral system, which provides for members of Parliament to be appointed via party lists, has led not only to an increasing distance between voters and the national legislature, but has also increased the hazards of unlimited centralised control by party leaders, who are able to decide on the identities of their Parliamentary representatives.

The recent South African experience with state capture underlines the dangers of a remote or non-existing relationship between the electorate and members of Parliament, as it can only further increase what is already perceived to be a substantial lack of accountability.
Rivonia Circle: Local government elections have demonstrated that a carefully considered electoral system, that balances electoral constituencies (i.e. wards) and proportional representation lists, can lead to an explosion of representation for smaller political parties and/or civic organisations/movements.

The above is demonstrable in the City of eThekwini where there are 19 organisations occupying 23 seats in a council of 222 seats.

Electoral constituencies would ensure that all geographic spaces of the country have representation in our legislatures and at the national assembly. Currently, there is no guarantee that at the national assembly all our local municipalities have someone who hails from them.
The current electoral system of proportional representation and the proposed Amendment Bill under consideration do not guarantee localised geographic proportional representation.
This proposal is about favouring established political parties and fails to level the playing field for independent candidates and voters in general.

We propose that the only possible way to remedy this is to establish 300 electoral constituencies that will be within each province, demarcated to also cater for provincial legislature seats and have independent candidates contest with individuals from political parties, rather than contesting political parties. There is a model operating at local government to this effect.

We propose localised electoral constituencies that are demarcated with clear guidelines to achieve fairness and equality for all who chose to participate in any national and/or provincial elections. Failing which, we propose that if this Bill is to pass, the current provinces must be re-demarcated to ensure a fair and equal chance for independent candidates in their participation.
Institute of Race Relations

The current Electoral Amendment Bill is not fit for purpose and should be withdrawn. The drafters need to go back to the drawing board to devise an electoral system that complies with the spirit of the Constitutional Court’s order and which works for South Africa.

The IRR believes that the system proposed by the Van Zyl Slabbert Commission (with the added use of open lists) best balances the requirements of proportionality, accountability, and simplicity (ease of use) and urges the drafters to study this proposal closely. Alternatively the majority option as recommended by the Ministerial Advisory Committee would also be a satisfactory electoral system to implement. (also Citizens Parliament)
Splitting South Africa into 69 multi-member constituencies (MMCs) which would each return between three and seven MPs. Some 300 MPs would be selected by this method, while 100 MPs would be selected by a compensatory proportional list. Modelling at the time showed that using this system would have resulted in a system which would have mirrored the actual election result of 1999.

However, the Van Zyl Slabbert proposal did not allow for independents to run. Candidates in the various MMCs would be selected from closed party lists which would mean that the current problem would not be solved. Nevertheless, the Commission’s report did note that allowing so-called open lists, which would allow voters to vote directly for candidates, rather than just a party, could be a possibility. 
Furthermore, the proposal would also match municipal, district, and provincial boundaries, which would also deal with some of the issues of demarcation.

The current bill is unlikely to pass constitutional muster and if the NCOP passes it and allows it to go to the President for his assent the constitutional can will simply have been kicked down the road.

Arguably the bill, as it stands, violates three constitutional principles. These are: proportionality (ss 46 and 105), the right to equality before the law (s 9), and the right to free and fair elections (s 19).
Single-transferable vote 

Another system which could be considered is the single-transferable vote (STV) system. Although it is a fairly complex system it nonetheless retains a link between a constituency and its representatives in the legislature. 

In this system, candidates in multi-member constituencies are ranked by voters, resulting in an outcome which is proportional. It is used in a number of countries around the world at various levels, including Australia, Malta, Scotland, and Ireland, with the latter using the system to elect members to the Dáil Éireann, the lower house of the Irish parliament. Most other countries which use the system use it to elect members to regional or local bodies. 

In this system, voters in each multi-member constituency rank the candidates, from most favoured to least favoured. Voters can rank as many or as few candidates as they like – they can simply put a 1 next to the name of only a single, favoured candidate, or rank all candidates from their favourite to least favourite. 

To get elected, each candidate must meet a quota – the quota is determined by the number of positions available for representatives in the constituency and the number of votes cast. Any candidate that has been ranked Number One more times than the quota is elected. However, instead of being ‘lost’, any votes for a candidate falling short of the quota are transferred to the voter’s next-favoured candidate. 

Three scenarios which could result if there is a constitutional court challenge. 

1. The amendments to the Act could be ruled unconstitutional in their entirety, and the 2024 election could be held in terms of the existing system, as expressed in the current Electoral Act. This would clearly then exclude independent candidates from the 2024 election. 

2. Parts of the current amendment Bill could be ruled unconstitutional, and those parts struck down. This would result in the 2024 election being carried out partly in terms of the existing system, and partly in terms of the new system. 

3. The court might "write in" a few targeted changes to allow at least a partial involvement of independent candidates, with some improvements to how the Bill is currently structured.

The IRR recommends approaching the Constitutional Court for a further extension of the order of unconstitutionality of the current Electoral Act until after the next national and provincial elections. This is a far-from-ideal outcome but it is the only plausible path. This would provide the IEC enough time to ensure that all electoral systems are in place for the 2024 election, while also ensuring that there is enough time to develop an electoral system ahead of the 2029.

Rivonia Circle: Bill is sustaining closed party lists. People are partly checking out of the electoral process (seen in the sharply declining voter turnout) because it favours political parties more than it does the voters. Parliament is not representative of the people because people do decide who must represent them.

We propose that the select committee must consider a localised electoral system that returns power to people. For this to be effective, a recall clause must be made possible for voters in their electoral constituencies to pass petitions that lead to a motion of no confidence in an incumbent representative. This will go a long way in fostering an electoral system that is accountable to voters more than political parties.

OUTA:  It is submitted that the amendment sought is merely to accommodate independent candidates and not to the extent that it renders it possible for such candidates to hold office as they are empowered by section 19 (3)(b). Further the amendment interferes with the constitutional requirement relating to general proportionality. Independents are expected to jump over mathematical quota calculations only to retain a single seat, even if they receive a majority portion of the total votes by the electoral. 

Portia Ndlovu: I submit that there be re-configuring of some provinces in line with envisaged District Development Model in order to create uniformity or hierarchical structure going forward. Some would argue that National and Local government elections be synchronised; that position holds if Electoral reform stays the same. According to the African National Congress policy documents, holding national, provincial and local elections at the same time could contribute to building a developmental state and improving governance and service provision.

Eastern Cape Civil Society: The draft Bill further weakens public accountability. The Bill views the whole country as one ward at a national level and a province as a ward at a provincial level. The implications of this are that political party representatives will no longer be compelled or motivated to consult or account to their constituents anymore as their votes will now emerge out of what the Bill views as a ward. The role of and importance of sending constituents has been minimized (and written out) in this draft Bill.

Mike Atkins: Regional Ballots Should Not be Combined with PR Ballots 

The results in any constituency election inevitably contain some bias that deviates from proportionality. This is the reason for having separate proportional representation ballots to determine the overall proportionality of the legislature (or municipal council, in local government elections). By including the regional ballot with the PR ballot in the proportional representation calculations in the National Assembly seat allocations, some of that disproportionality is preserved, which partially contradicts the purpose of having a second ballot. 

From the perspective of voters, those choosing to vote for a political party in the regional ballot get two ballots to affect the overall composition of the National Assembly, whereas those voting for independent candidates get only one ballot, with a potential partial impact on a second ballot if the independent candidate they vote for is elected. 
If proportional representation ballots alone determine the overall allocation of National Assembly seats, then every vote on that ballot would have the same effect (aside from the very minor variations that exist in our current system), regardless of how the voter chose to vote in the regional election. The combining of the two ballots also serves as a disincentive for supporters of parties to vote for independent candidates in the regional election, even where they support a particular independent candidate, as this punishes the party that they support by withholding a vote.

	57A Schedule 1 A


	21 (5)(f,g,k)

Regional seats
7(2)(a,b)

independent candidates

provisionally allocated more than one seat

	OUTA: Such an approach wholly limits proportional representation by the discarding of votes in favour of the independent candidate which is in contrast to the wish of the electorate when they cast their votes in other regions. In addition, once a seat is forfeited and a recalculation takes place, based on the proposed recalculation method, the seat is awarded to an eligible independent candidate or party – with the next highest votes – that contested the preceding election. This means that the seat may go to a political party, not with certainty to another independent candidate. This goes against the wishes of the voter who specifically wanted an independent candidate to represent them, not a political party.
Being free of the shackles of association to a political party makes independent candidates directly answerable to their constituencies and not to a political party. The amendment bill as it currently stands negates the possibility of maximum participation of independents in the National Assembly and Provincial Legislatures in line with votes they receive in totality, reflecting true and rational proportionality.

Mike Atkins, Rivonia Circle, My Vote Counts: Because independent candidates can gain only a single seat in an election, any excess votes are discarded. This is different from excess votes for parties. The discarding of votes automatically means that parties gain a higher seat share, than their vote share. In particular, the largest party in any election has the possibility of gaining multiple seats in excess of their share of the votes. 
This is not true in the current electoral system where no party has more than a single seat differential from their vote share, as a firm limit. This is a primary feature of the Bill. It creates a distortion of proportionality that exists throughout all seat allocations. If the disproportionality is generalised, then it cannot be argued that the requirements in sections 46(1)(d) and 105(1)(d) of the Constitution have been met. This “Flawed Recalculation Method” means disproportionality is built into the system and favours the largest party or parties in any given situation. This would violate our rights to fair elections, and would invalidate any argument that a “small” amount of disproportionality as acceptable.
The fundamental problem, which should have been discussed in the Home Affairs Committee of the National Assembly, is that provincial legislatures suffer the same type of proportionality problems remedied in National Assembly by addition of another ballot paper, and also require separate constituency and PR ballots. Within the time constraints of the 2024 election, it is not possible to provide for sub-provincial constituencies. However, an electoral system should not be determined by time constraints, particularly if the method chosen creates unfair election outcomes, and violates the constitution.

	57A
	 21 (5)(d)
Regional seats
	Independent Candidates Association Surplus seats

The Bill provides that in the NA, independent candidates may be allocated regional surplus seats; therefore, they may be allocated a surplus seat despite not originally meeting the seat quota. This allocation will take place by allocating a surplus seat in the sequence of the highest surplus. However, in allocating compensatory seats, for which only political parties may compete. Clause 57A Item 6(a) to (c) the Bill provides that all votes received for political parties will be totaled and all votes for independent candidates will be deducted, therefore both the quota for seat allocation and surplus seat allocation will be less than for regional seats.

The above clause accordingly violates the proportionality requirement, by not translating votes into seats, and the right to equality, favouring political parties.

Provincial Legislature

Section 57A Item 12 deals further with the allocation of surplus seats. Section 57A Item 12(2) states that:

“lf an independent candidate has been allocated more than one seat in a province, he or she is allocated one seat and forfeits any additional seats”. This item proceeds to calculate where the additional seats go. The effect of this calculation is that they ultimately go to political parties.


	57A
	 21 6(a)
Compensatory 

Seats
	Independent Candidates Association Combined Ballot

Clause 57A Item 6(a) of Schedule 1A:

The Bill provides for 3 ballot papers: 2 for the NA (the regional and compensatory ballots) and 1 for the PL. The above clause provides that votes cast in the regional and compensatory ballots are counted together in order to determine the quota to allocate seats. The result of this is that in the NA, parties will be allocated more seats than they would have if the two ballots counted separately. If the votes casts in the two ballots were counted separately, the votes would be allocated more proportionately demonstrated by several calculation examples.
Compensatory seats

The result of this clause is that independent candidates are only allowed to compete for half of the seats in the NA — the regional seats. Independent candidates cannot compete for compensatory seats. The result of this is two-fold: 

Firstly, the votes cast for independent candidates are outright precluded from being proportionally translated into seats, as independent candidates may only stand for half of the seats in the NA. Therefore, the total 400 seats in the NA will never reflect the total votes cast, whether for independent candidates or parties. This violates the proportionality requirement.
The Inclusive Society Institute: The introduction of three ballot papers for the national and provincial elections, as it relates to the question of equality, creates a number of problems:
▪ The effect is that parties are being compensated for the share of votes “lost” to independent candidates when the PR (compensatory) element is calculated. For reasons already explained, and as pointed to in the Institute’s legal opinion, this undermines the constitutional requirement for equality in treatment between independent candidates and political parties.

▪ One can speculate about the problems for voters – a voter voting for an independent at the regional ballot and the DA for the compensatory ballot is one thing. But another voter will maybe vote ANC on the regional ballot and EFF on the compensatory – it will be very confusing for many voters and for the IEC staff. This will further compromise the achievement of overall proportionality.

Citizens Parliament: There must be two ballots, one for Constituency Independents and the other for Proportional Representation Candidates to Provincial Legislatures and Parliament respectively. This will ensure that all registered individual Constituency District Candidates contest amongst themselves in terms of Section 19(3)(b) of the Constitution and that the Proportional Representation Candidates in the lists of both Sections 18 non-partisan citizen associations or non-political associations and section 19(1) (a, b, c) political parties and sovereign Citizens contest amongst themselves.

	57A

Schedule 1 A
	21 (7)
independent candidates

provisionally allocated more than one seat
21 (14)
Designation of representatives of parties

	AfriForum: Wasted Votes
Under the two-round system, votes in excess of what is required to gain a seat for an independent candidate (‘IC’) are discounted in the second a\ rounds of quota-calculation. This fact is a prima facie violation of the equality of votes principal and may discourage voters from attending in the first place (Also Magdel du Preez)

OUTA: Discarding surplus votes impedes the notion that “every vote counts”. It is in direct contravention of the right of citizens’ votes to count equally, as well as the proportionality between vote share and seats. It is unconstitutional insofar the right to vote as captured in section 19(3)(a) of the Constitution, which must be interpreted as a right to a vote that counts equally or is of equal value to the votes of others.

Valli Moosa, Rivonia Circle: The principle of one person one vote of equal value is discarded. A voter can have a choice to either vote for an individual candidate or for a party list. If the voter puts an ‘x’ next to the name of an independent candidate she gets to influence the filling of one seat in parliament. If the voter votes for a party-list she gets to influence the filling of up to 80 seats.
Mike Atkins: Items 7 and 14 of Schedule 1A in the original Act (Items 7 and 12 of Schedule 1A in the Bill) have parties “forfeiting” seats, and a recalculation being carried out to allocate those seats to others. The underlying premise of this recalculation is faulty. This calculation has never been invoked, and so the error in the Electoral Act has never been discovered. The recalculation relies on removing votes (and potentially some seats) from the totals, and recalculating the Quota, and the seat allocations. The problem is that the Quota is almost always reduced for the recalculation, and this results in two very clear problems. The system contains a numerical bias that disproportionately favours the larger parties. The second issue is a direct numerical consequence of the first. In some cases (not extreme), it is possible for the calculation to “move” a seat from a smaller party to a larger party.

OUTA: Disparity in Relative Voting Power of Voters
IC’s are limited to one seat, viz, the influence and power of one seat against political parties who have many seats, despite receiving sufficient votes to reflect an increase in influence and voting power. Stated otherwise: voters who elect a given IC do not have representative influence which reflects the number of votes which that IC received.
This means that parties will always have an edge over IC’s. This is inimical to the core concept of proportional representation, being the idea that all votes are equal and should be reflected proportionally by the number of representatives in the legislature.

As indicated by the independent electoral systems analyst Mike Atkins, the system also means in effect that it is far easier for the largest parties to be allocated ‘extra’ seats. AfriForum broadly aligns itself with the critique of Mr Atkins as well.
It remains parties who benefit from the quota to the detriment of IC’s and their voters. Recalculation excluding votes for IC’s is likely to strongly benefit the bigger parties. Nothing has been done to address the immoveable fact that IC’s cannot win compensatory seats, for example, or the fact that IC’s do not benefit from the decreased quota threshold in the recalculation phase.
The votes which were previously ‘disregarded’ now form part of the overall formula calculation, but still do not assist or benefit the IC’s who received a surplus of votes. These votes may now to some extent be used within the quota, but still do not express the will of the voter.

Item 7 of the amended Bill is quite clear in that any IC who receives more than the quota for a single seat – to the extent that two seats or more would be granted a party in such a situation – forfeits any additional seats the votes indicate they would be entitled to if they were a party. 

In the event of a recalculation of ‘provisional’ seat allocation, a system again comes into play whereby excess votes are disregarded. 
AfriForum recognises that the new system may mitigate the impact of wasted votes, if only on a technical level whereby the vote, as part of the formula and system, still has an influence on how seats are allocated as opposed to being discarded. 
The amendments do not reflect the fundamental problem, which is that the proposed reforms maintain the basis of our system while attempting to force through a gap for IC’s, as opposed to reforming the system radically to engender an approach which caters for a system where IC’s effectively represent and utilise their votes. It amounts to a ‘bare minimum’ approach to solving a problem with no holistic regard for the long-term milieu or the practical realities. There is no jurisdiction in the world where individuals are treated as parties in proportional calculations, except for the narrow circumstances of multi-member constituencies that typically have between three and seven members.” (Also Eastern Cape Civil Society, Defend Our Democracy Collective Submission  and Valli Moosa)

When an independent candidate forfeits a seat in the provincial legislature in favour of a seat in the national assembly, the former is reallocated as described in the Bill. It may benefit parties with large electoral support. The DHA and IEC recognised that the proposed system poses a risk to the principle of proportionality. It disregards such risk based merely on a wish that such a scenario (one or two extremely popular ICs) does not materialise. It has not offered evidence why the scenario is unlikely to be realised. (also Mike Atkins)
Significant section of civil society takes issue with the barriers to entry for IC’s, rather than the situation which would prevail where IC’s are elected to the legislature with a vote count far in excess of a small party. These concerns, as aired in the media, are so substantive as to raise the possibility of litigation. If challenged in the courts by civil society on an urgent basis, and heard/adjudicated mid-2023; and the challenge is successful and the Bill is struck down for creating an electoral system which does not maintain proportionality, fairness, equality, simplicity, and the like. The Bill (then Act) is sent back to Parliament for amendment and/or reconstruction with less than a year to the next general election of 2024 could be disastrous to IEC and the Country.

Alternatively, civil society is unsuccessful, and the general election proceeds in accordance with the new system despite the grievances of IC’s. If in that general election, a candidate receives sufficient votes to be allocated four seats if it were a political party – but receives only one seat, the rest of the votes being used only to determine the quota for seat allocation in the recalculation round. This makes possible the unprecedented scenario where the election as a whole is challenged for not being free and fair, as the IC so aggrieved will not have representation and influence proportionate to the amount of votes they received. Should such a challenge be brought, the legislature and executive may very well be totally paralysed until the dispute is resolved. 

The 2024 general election cannot be a proving ground or experiment in novel electoral systems. The system to be applied in that election must be Constitutionally permissible, and carry the support of all parties, IC’s, civil society actors, and the Republic generally. Two possible options to alleviate this must be considered:

· The ‘Single Transferable Vote’ system, wherein a vote is utilised to determine the next-favoured candidate or party instead of being disregarded in the eventual recalculation. 

· The ‘Lekota-Maimane Proposals’ which would create a constituency system whereby IC’s contest directly for representative status. 

	57(a)
	Schedule 1A - Item 7 (2)(c)

	Independent Candidates Association: 

A proportional-representation system may be defined as “an electoral system that allocates legislative seats to each political group in proportion to its popular voting strength”. Majority systems aim at assisting a party or alliance of parties in forming a majority in the legislature, whereas proportional representation systems aim to bring about, as closely as possible, a reflection of social forces in the legislature.

Majority systems require equal numerical values (each vote must carry the same weight when votes are being counted) and an equal chance of success; wheras proportional-representation systems require equal numerical values and equal success values (every vote, fundamentally, has the same value in the allocation of seats). This is not met in the bill because of the forfeiting of additional seats by ICs.

African National Congress: We have achieved the proportional requirement in all elections within a range of about 1-2.5 %. Because of the large number of small parties that won no seats in 2019 proportionality was missed by about 2.5% of votes not resulting in seats. In local government elections the portion of votes that do not result in seats is far higher because of the many independents and small parties that gain no seats.
Pure Constituency based systems hardly every result in proportionality in general, and often the party with most seats govern, without having received the overall majority of votes. For example if six candidates stand in a ward, one could win with for example 20% of the vote. A large number of votes are wasted because unsuccessful candidates’ votes are simply discarded. 11. In our Constitution and Electoral Act, we decided not to have a threshold beyond the required voter support to win one seat (About O .25%). Had we chosen a threshold of 7% for example, only three or four parties would have been represented in any of our parliaments since 1994.

In local government with a mixed system it has been more difficult to form stable government and to achieve proportionality. The current events in the large metro councils of Nelson Mandela Bay, Johannesburg and Ekhuruleni provide a scenario for what could happen at national and  and provincial level if unstable coalitions have to be used to form government.

Portia Ndlovu: The youth exhibit despondency and currently majority polling stemming from elderly with little education, burdening them with a number of ballots may be confusing and ineffective.
Mike Atkins: When an independent candidate contests more than one election (multiple regions for the National Assembly, or the National Assembly and a provincial legislature), it is an unavoidable fact that this is automatically disenfranchising all of their voters in every election but one. A measure put in place to give effect to the rights of independent candidates cannot do this at the expense of the rights of voters. As shown above, the fact of discarding votes creates a distortion of proportionality. To allow this to happen unnecessarily is not acceptable.
Item 21 Refers to Items 7 and 12. Item 21(2) states that recalculations must be carried out in terms of Item 7 or Item 12. However, Items 7 and 12 do not list the situation in Item 21 as being one of the situations where they can be invoked. They do specify particular situations (with Item references) where they can be invoked, and so if a scenario and Item number is not referred to, then that is clearly not intended.

	
	Clause 21 (22&23) 
	Eastern Cape Civil Society: In an event an independent candidate vacates a seat, the draft Bill does not provide for a by-election where voters are offered another chance to decide who they want to represent them. Instead, the Bill provides for recalculation which could see seats going to political parties. However, if a representative from a political party vacates a seat, a political party is allowed to deploy someone else to fill the vacant seat without any recalculation of votes.  

Mike Atkins: The issue that in some cases (not extreme), it is possible for the calculation to “move” a seat from a smaller party to a larger party was addressed in respect of vacancies arising from independent candidates leaving office later on, but not addressed for the recalculations that follow an independent candidate choosing to occupy a seat in the National Assembly in preference to that in a provincial legislature (if elected to both).  Because provincial legislatures have individuals on the same ballot as parties, there is an inherent distortion of proportionality. 
The discrepancies in the numbers of seats will vary according to the number of votes cast in favour of independent candidates, but the pattern of distortion is always present. In particular, this will increase where any independent candidates obtain votes in excess of the Quota in any election. The variation from proportionality is accompanied by a numerical bias in favour of the largest party or parties, which violates s 19 of the Constitution.  The recalculation has a bias in favour of the largest party or parties in any given situation. This is because the Quota is reduced, which automatically increases the remainder (or the seats directly) of parties with more seats. The outcome is that the probability of a party gaining a seat to fill the vacancy is related to the number of seats that a party already has, rather than to any excess votes in the original election (measured either in terms of the surplus votes, or the highest average number of votes per seat.

CASAC: The recalculation formula set out in Item 23(3) ultimately lowers the quota for the vacant seat, which again places political parties at an advantage since the votes cast for the independent candidate causing the vacancy and any excess votes that would have been cast for that independent candidate will be discarded and not included in the recalculation. This in circumstances where parties can accumulate, in general, more votes than independent candidates. 
 To remedy this defect, we propose that item 23(2) be redrafted as follows (square brackets in bold indicate deletion and underlining indicates insertions to the current text): “(2) The vacant seat is awarded to an eligible independent candidate [or party that] who contested the preceding election in terms of subitem (1)(c). Provided that where no independent candidate has met the recalculated quota, the seat is awarded to_an eligible party that contested the preceding election in terms of subitem (1)(c).”

OneSA: In De Lille v Speaker of the National Assembly, the Court said “A suspension of a member of the Assembly from Parliament for contempt is not consistent with the requirements of representative democracy. The principle to be derived from this case is that the electorate are entitled to be represented in the National Assembly by their proportionate number of votes and representatives. The Bill’s proposal of a recalculation violates that very principle. It is for this very reason that in no other context do we replace one political party with a different political party if a party loses its seat. It is for that reason that we have by-elections instead of recalculations. A vote in not a numeric exercise that can be recalculated and replaced. A vote for an independent candidate is a not only just a vote for that individual, but a vote that rejects party politics. In as much as vote for the ANC is a vote against the DA and its policies.
Recommendation. Running Mate System - whereby an independent candidate can nominate a potential replacement before the election. This is a system that enhances the values of openness and transparency creates a cost effective, simple, and certain line of succession. Most importantly it reflects the will of the people which is foundational to this democracy.

	
	21 (23)(3)(g)
	Mike Atkins: Item 23(3)(g) is Redundant. Item 23 of Schedule 1A in the Bill deals with a recalculation carried out to fill any seat arising from a vacancy in a seat held by an independent candidate. Para (3)(g) deals with the scenario where this recalculation might result in the awarding of more than one seat to an independent candidate. This scenario cannot arise. In terms of Item 23(3)(a), all seats and votes for independent candidates already having a seat allocated are removed from the recalculation. This means that any remaining independent candidates did not have enough votes to meet the final quota applied in the original seat allocation. When the Quota is reduced in the recalculation process, there is no prospect that it is reduced to the extent that the surplus votes of any of the remaining independent candidates exceed the Quota by a sufficient number to then have a surplus that is awarded a remainder seat in the new calculation. This is because the numbers of Quota seats awarded to parties that already have Quota seats would increase (reducing the number of remainder seats available), and their surplus votes would also tend to increase.
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