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Compliance & enforcement: overviewClick to edit 

Master title style 

• A single criminal offence. 

• Very limited provision to hold emitters accountable. 

• Provision must be made for additional violations (both criminal 

offences and administrative penalties), significantly higher fines, 

and much less leniency and other opportunities to delay 

compliance. 

• Numerous important provisions contain no timeframes at all; 

and/or defer any consequences for non-compliance to future 

potential regulations. 
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• Disconnected from the urgency with which meaningful climate 

action must be taken to limit the worst impacts of the climate crisis, 

and to adapt to those impacts that are already faced by people in 

SA. 

Carbon budgets & GHG mitigation plansClick to 

edit Master title style 

• S23: Minister to publish a list of GHGs and activities likely to 

cause or exacerbate climate change. 

• List of activities must determine quantitative GHG emission 

thresholds to identify companies to be assigned a carbon 

budget; and required to submit GHG mitigation plans to the 
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Minister. 

• No timeframe in the Bill for the publication of the list of 

activities, despite centrality in assignment of budgets. 

• When allocating carbon budgets, Minister must consider the 

alignment of the carbon budgets with the national GHG 

emissions trajectory. 

• No timeframe in the Bill for the trajectory to be determined, 

despite importance in mitigation architecture. 
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1 Click to edit Master title styleoffence: failure to 

submit GHG mitigation plan 

• S24: a company with a carbon budget must prepare and submit to 

the Minister, for approval, a GHG mitigation plan; which must, inter 

alia: describe the mitigation measures that company proposes to 

remain within its allocated carbon budget. 

• Failing to submit this plan is a criminal offence. 

• On conviction, the company is liable to the penalties in s49B(2) of 

the National Environmental Management Act, 1998 (NEMA) (1st 

offence: fine not exceeding R5 million and/or imprisonment for a 
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period not exceeding 5 years; and for 2nd/subsequent conviction, 

double those). 

• Wholly inadequate to be a proper deterrent – especially when 

compared with the short-term financial benefits of not having to 

ensure that emissions comply with a 1.5°C-aligned timeframe. 

1 Click to edit Master title styleoffence: failure to 

submit GHG mitigation plan 

• No longer (as in 2018 version) specific provision for a failure to 

implement the mitigation plan - which appears to create the 

unacceptable result that simply submitting the plan is good 

enough to avoid committing an offence. 
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• Nor is any penalty attached to a failure to report, monitor or effect 

remedial action if there is non-compliance with the GHG mitigation 

plan. 

• In addition to monetary fines and possible imprisonment, these 

failures should attract personal director liability and the potential 

revocation of licences. 



No penalty for carbon budget nonClick to edit 

Master title style -compliance 
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• S26(6): a company with a carbon budget must: 

• implement the approved GHG mitigation plan; 

• monitor annual implementation of the plan as prescribed; 

• evaluate progress on the allocated carbon budget; and 

• annually report on this progress to the Minister in the manner 

prescribed. 

• If such reporting indicates that the company has failed, is failing, or 

will fail to comply with the allocated carbon budget, it must provide a 

description of measures to be implemented in order to remain within 

the allocated carbon budget. 



No penalty for carbon budget nonClick to edit 

Master title style -compliance 
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• But no provision for how to address the situation where the company 

“has failed” to comply with the budget, and no penalty is attached to 

this failure. 

• 2018 Bill also watered down in that the provision stating that it was 

an offence to exceed a carbon budget was removed. The 2021 

version of the Bill (approved by Cabinet) provided that the 

exceedance of a carbon budget would be subjected to a higher 

carbon tax rate on emissions above the carbon budget as 

provided for in the Carbon Tax Act (to be outlined in carbon budget 

regulations). 

• The Finance Minister in the February 2022 Budget Speech 

referenced a higher carbon tax rate on emissions exceeding the 

carbon budget, but this is not contained in the current version of 



No penalty for carbon budget nonClick to edit 

Master title style -compliance 
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the Bill. No public explanation has been provided for this omission. 

It is also not contained in the current proposed amendments to the 

Carbon Tax Act. 

• Bill contains no reference to any penalty for failing to ensure 

compliance with - or exceeding - a carbon budget, nor for such 

exceedance to attract a higher carbon tax rate. 

• Instead, the Bill provides that the Minister may make regulations, inter 

alia, in relation to the determination, review, revision, compliance with 

and enforcement of an allocated carbon budget, amendment and 

cancellation of a carbon budget allocation, the content, implementation 

and operation of a GHG mitigation plan, and all related matters. Such 

regulations may provide that any person who contravenes them commits 

an offence and will be liable to the s49B(2) NEMA penalties, 



No penalty for carbon budget nonClick to edit 

Master title style -compliance 
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• Failure to ensure compliance with a carbon budget is an egregious 

contravention, with significant consequences for climate action. But no 

penalty attached to this failure in the Bill, nor any Ministerial obligation to 

publish regulations to provide any penalty. 

• It is unacceptable to defer consequences of violating carbon budgets to 

potential future regulations. This should be made an offence, significantly 

penalised, and clearly linked to the requirement to pay additional carbon 

tax on excess emissions. 

• Provision should also be clearly made for personal director liability and 

for authorisations to be revoked. 

• Unless significant penalties are attached to this failure, companies to 

which carbon budgets have been allocated will simply build in financial 

provision for any excess tax rate or other fine, and exceed their carbon 



No penalty for carbon budget nonClick to edit 

Master title style -compliance 
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budgets with minimal consequences. The costs of non-compliance have 

to exceed the benefits, to give the Bill “teeth”. (This problem is worsened 

by the provision for an emitter to apply for a carbon budget to be 

cancelled or revised “under prescribed circumstances” (s24(7)(b); 

especially since such circumstances are not prescribed in the Bill)). 
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Other penalties requiredClick to edit Master title 

style 

• Given that the implementation of a more effective carbon tax has 

been deferred until at least 2026, it is even more important that 

violations relating to GHG mitigation plans and carbon budgets 

be severely penalised. 

• It is also unacceptable that the failure to implement a GHG 

mitigation plan is no longer an offence, nor does it attract any 

other penalty. It is clearly meaningless to penalise the failure to 

submit such plan, but not the failure to implement it. 

• Penalties should also be introduced in the Bill; for example: 
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• for providing false and/or misleading information under the Bill; 

• for failing to comply with a sectoral emissions target (s22); and 

• for failing to comply with plans to phase out or phase down 

synthetic GHGs (s25). 

Other penalties requiredClick to edit Master title 

style 

• These contraventions should also be listed as offences and/or be 

subject to administrative penalties, and the consequences of non-

compliance must be significant. 

• Substantial benefits can accrue to an offender who contravenes 

the Bill. 
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• Such benefits can and have already accrued to corporate entities 

which have never, to date, been penalised for their GHG 

emissions. 

• For example, in the first quarter of this year, the world’s largest 

energy companies made almost $100 billion in profit. 
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Click to edit Master title style 



 

22 

 

Other penalties requiredClick to edit Master title 

style 

• Not only should the number of violations in the Bill be increased, 

but to serve as a sufficient deterrent, penalties should be much 

higher than the only penalty currently contemplated in the Bill. 
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• For instance, penalties could be linked to a meaningful percentage 

of the activity’s commercial value; such as a percentage of annual 

turnover or exports. 

• In addition, enabling legislation for administrative penalties should 

be prioritised and expedited. 

ConclusionClick to edit Master title style 

• The Bill’s purpose is to “protect and preserve the planet for the 

benefit of present and future generations”. S24 of the Constitution 

guarantees everyone the right to an environment that is not 

harmful to their health or well-being; and the right to have the 
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environment protected, for the benefit of present and future 

generations. 

• The Bill does not go far enough to ensure accountability for those 

who contribute significantly to and/or exacerbate the impacts of 

the climate crisis. 

• Failing to take more significant steps to reduce emissions in the 

short and medium term, will require steeper and deeper emission 

reduction cuts in future, with more severe consequences for our 

economy and the majority of people in SA. 
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Click to edit Master title style 
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