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BUSA’S PRELIMINARY SUBMISSION ON THE DRAFT CLIMATE CHANGE BILL 

 

1. BACKGROUND 

BUSA is a confederation of business organisations, including chambers of commerce and 

industry, professional associations, corporate associations and unisectoral organisations. It 

represents South African business on macro-economic and high-level issues that affect it at the 

national and international levels. BUSA’s function is to ensure that industry plays a constructive 

role in the country’s economic growth, development, and transformation and create an 

environment in which businesses of all sizes and sectors can thrive, expand, and be 

competitive. 

 

As a principal representative of business in South Africa, BUSA represents the views of its 

members in several national structures and bodies, both statutory and non-statutory. BUSA also 

represents businesses' interests in the National Economic Development and Labour Council 

(NEDLAC). 

 

2. INTRODUCTION 

BUSA welcomes the opportunity to participate in the Parliamentary Draft Climate Change Bill 

consultation process. We have been an active participant in the development of the Climate 

Change Bill and continue to be a strong proponent of this framework of climate change 

legislation. It is imperative that South Africa enacts climate change legislation, and this 

framework Bill is a signal of the country’s continued efforts to contribute to global climate 

change efforts. 

 

Business supports accelerated climate action to curb the impacts of climate change and 

continues to contribute to national mitigation efforts. Given the country’s high rate of poverty, 

inequality and unemployment and the country’s dependence on a fossil fuel-based energy 

system and economy, this transition must take place in a way that is people-centred while 

creating new opportunity areas to address South Africa’s triple challenges. Ultimately, the 

framework legislation must set the country onto a new, more equitable and sustainable 

development path that aims to reindustrialise the country and systematically build new clean 

industries, green value chains, and decent jobs based on supportive and aligned industrial 

policy. In this regard, a framework of climate change legislation is critical, supported by a suite 
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of policies and measures to sustainably decarbonise and encourage stimulation and 

development of new growth sectors for the economy. Work undertaken by the business 

community has interrogated the energy, liquid fuels, mining, chemicals, agriculture, forestry, 

land-use, transport, and heavy industrial sectors. This work has laid the foundation for 

decarbonisation trajectories that would transition the country in a just manner to net-zero by 

2050 in ways that would also create new industries, income streams and jobs. Numerous 

industry experts, academics, members of civil society and scientists have informed the 

modelling and analytical work results. The results demonstrate that these pathways exist and 

that even a country with a structurally embedded energy-intensive production system can 

transform. 

 

To transform requires the country to invest heavily in renewable energy starting now; that coal-

fired power plants are phased out of the economy by around 2042, that no new coal facilities 

are built; that there is an investment in gas for peaking purposes into the 2040s; and that there 

is a significant investment in green hydrogen and battery storage as critical elements of the 

energy system into the future. The work has also shown that South Africa is uniquely placed on 

building a competitive and significant hydrogen economy, including for export. 

 

Furthermore, early and significant investment in increased renewables capacity and building a 

green hydrogen economy has positive job creation effects. Timing, however, is of the essence, 

and the business community believes that there is no time like the present to create the 

requisite regulatory and policy environment to support the just transition. For example, the 

announcement that embedded generation of up to 100MW will be allowed without licencing 

opens the way for new investment and growth. It is a crucial step towards an enabling economic 

environment that supports the transition we need. Accordingly, business has committed 

unequivocally to supporting South Africa’s commitment to finding ways to transition to a net-zero 

emission economy by 2050. 
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In addition to supporting a net-zero emissions target by 2050, business also recognises the 

need for shifts in our energy and industrial economy to begin now. Considering this, 

consideration has been given to what must happen in the short term to realize a net-zero 

economy in 2050. One such requirement is enacting a Climate Change Act to lay the guardrails 

for climate change management in the country.  

 

Within this context, we provide additional input on the current Draft Climate Change Bill to 

ensure its expeditious enactment to support efforts to transition the country.  

 

REGULATORY CERTAINTY 

1. The Nationally Determined Contribution (NDC) 

 

In addition, BUSA supports increased ambition in South Africa’s NDC to 420 – 350 Mt CO2e by 

2030. We acknowledge the changes in the global space that mean that South Africa must raise 

our ambition or risk being left behind. We also understand that we compete with other 

developing economies that have put forward greater ambition and are moving faster. South 

Africa is classified as a “middle-income” economy which means we are unlikely to get as much 

concessional finance as we need. In this context, we as Business understand that to survive 

and thrive; we must leverage every opportunity we can to attract investment and funding. In this 

regard, we would expect that the process of developing successive NDCs is enshrined in the 

framework legislation and amended accordingly when appropriate.  

 

However, the necessary level of ambition can only be achieved through significant technology, 

finance, and comprehensive support, which considers South Africa’s national circumstances, 

developmental challenges, and targeted efforts for hard-to-abate sectors and SMMEs.  
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The differentiation between the opportunities, abilities, capacity, and cost of different sectors to 

decarbonise and the transition is critical. It requires special attention, especially in our national 

policies and measures to deal with climate change. Those sectors with more opportunities 

should be prioritised over the next decade, allowing the hard-to-abate sectors more time to 

transition and the technologies needed to reach commercial operation. There are limitations to 

what can be achieved with installed technologies, and the regulations should state that these 

realities must be considered1.  

 

The framework legislation and national policy must recognise that industries with stoichiometric 

processes and other conditions make abatement difficult and costly. These sectors are 

economically essential and have acknowledged the importance of addressing climate change 

through increased ambition and voluntary mitigation. In this regard, the following considerations 

require attention: 

• Greater policy certainty, coordination, and alignment among critical Departments, 

including the Department of Fisheries Forestry and Environment (DFFE), Department of 

Mineral Resources and Energy (DMRE), National Treasury (NT), and Department of 

Trade and Industry (DTIC) that would address the challenges and risks that companies 

face in their ability to make decisions, plans and investments required to achieve 

increased ambition and a just transition.  

• Recognise the challenges hard to abate sectors face in allocating carbon budget/ 

MPA/carbon tax allowances. For example, technological opportunities such as Hydrogen 

and Direct Air Capture/Carbon Capture Utilisation and Storage (CCUS) are only likely to 

be commercially viable after 2030.  

• Careful consideration to ensure no double penalty when aligning the carbon tax and the 

carbon budget instruments.  

 
1Promethium carbon towards a workable carbon-neutral/net-zero standard report 
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• Establish integrated incentives and framework supported by mechanisms that 

encourage and incentivise Business for more significant action across the value chain.  

• Prioritise mitigation actions in prioritised sectors, such as electricity. Reflecting these 

priorities and opportunities through the national policies and measures will ensure that 

sectors requiring support to transition are afforded the necessary time needed to 

transition to low carbon technologies justly.  

• Ensure a Just Transition to an equitable and sustainable low carbon future in a manner 

that leaves no one behind. BUSA acknowledges, supports, and actively participates in 

developing the Just Transition Framework for the country undertaken by the Presidential 

Climate Commission (PCC), which is needed to deliver our ambition for a thriving South 

Africa.  

 

2. Alignment of the Carbon Budget with the Carbon Tax 

 

National Treasury and the Department of Fisheries, Forestry, and the Environment (DFFE) have 

both indicated that it is accepted that there will be one synergised mitigation instrument to 

govern the reduction of GHG emissions in the economy. There will be consultation on the 

development of this mitigation system. This was agreed upon based on previous submissions 

from BUSA, which focused on ensuring the principle of avoiding duplication of penalties for the 

same activity. Both the carbon budget and the carbon tax are intended to achieve the same 

objective of reducing GHG emissions, albeit by different means and levels. If not aligned or not 

adequately considered before implementation, it will have dire financial implications for the 

South African economy, which is currently in recession, exacerbated by the impacts of the 

COVID-19 crisis and associated lockdown responses. 

 

We believe a combination of the carbon tax and carbon budget, through alignment, would 

deliver the country’s imperative, supported by a mix of incentives and measures that encourage 

high ambition mitigation and new low carbon sector development.  
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BUSA, therefore, remains disappointed that there are still challenges in aligning the carbon 

budget and carbon tax instruments, as is currently proposed in the National Treasury Budget 

2022. Most noteworthy is that the carbon tax as it is presently framed is still being applied 

together with a higher carbon tax and a carbon budget. We want to reiterate our concern that 

placing a tax on emissions within and below the budget constitutes a double penalty. A price 

already exists relating to the capital required to invest in mitigation projects to keep emissions 

within the budget and the capital needed to facilitate the reskilling of workers and the creation of 

new employment opportunities for just transition. BUSA is adamant that meaningful alignment 

must be concluded before finalising Climate Change Bill. 

 

BUSA acknowledges an inherent desire to regulate and sanction non-compliance with carbon 

budgets. However, BUSA believes that non-compliance with carbon badges should not give rise 

to criminal sanctions. Non-compliance with carbon budgets as contemplated in the carbon 

budget and carbon tax alignment gives rise to a “debatable” higher rate of tax liability, which is 

viewed as double taxation. Should criminal sanctions follow non-compliance, any person liable 

to have a carbon budget applied to them faces a double jeopardy situation. BUSA 

wholeheartedly rejects criminal sanctions based on non-compliance with current budgets. 

Clause 32.1 of offences and penalties states that offences under section 24, including carbon 

budgets, are procedural and respect the preparation and submission of mitigation plans based 

on carbon budgets. Therefore, BUSA reiterates that criminal sanctions have no place in carbon 

budget compliance in climate action, particularly in framework legislation. However, BUSA does 

support the use of other legislation to compel compliance with the submission of relevant data 

and pollution prevention plans as envisaged by the National Environmental Management Act, 

when appropriate.  

 

For BUSA, the biggest risk in the bill lies in the fact that implementation of the bill may end up 

being an unintended vehicle to disallow companies’ rights that have already been granted under 



 

 
 
 
 

 

7 

 

existing environmental authorisations. For example, suppose a company is forced, through a 

carbon budget, to implement emission reductions from an existing operation with fixed 

technological factors (i.e., the emission rates of the technology cannot be changed). This would 

mean that the company is penalised (through the imposition of the carbon tax) for operating its 

plant at full capacity. This will result in the company not being able to perform at the levels 

provided for in existing environmental authorisations without severe penalties being incurred. 

This can have severe implications for the private sector. It is recommended that the solution is 

to provide a clause in the bill that states that the carbon budgets imposed in terms of the 

Climate Change Bill/Act may not retrospectively impact on the rights granted to a company 

based on the environmental authorisations that have already been granted. 

The following fundamental principles and elements are integral to developing an aligned carbon 

budget and tax design within the Climate Change Framework Legislation: 

1. Core elements of the design must fully align, taking cognisance of both timing and 

approach. 

2. Historic mitigation, forward-looking mitigation potential, national circumstances, and the 

financial status of the economy and companies must be considered in tax level and 

budget setting. 

3. Achieving a carbon budget should be premised on: 

a. Techno-economic and maturity of technology solutions with least-cost being 

preferred. 

b. Availability and accessibility of financing, such as green financing; and 

c. Trading of carbon budgets. 

4. Recognition of Scope 2 emissions must be considered for inclusion in the approach but 

not covered in the core instrument design, but instead included as an option for offsets 

or a system of equivalence to the offsets. 

5. Unrestricted ability to generate and sell offsets, thus facilitating greater flexibility while 

creating jobs and achieving least-cost mitigation. 
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6. GHG reduction plans, including Scope 1 and 2 emissions, must be submitted based on a 

transparent methodology. 

7. The carbon tax/price level cannot exceed our international trading partners’ set, not 

further impacting competitiveness. 

8. A transparent process to amend the budget if national circumstances and market 

conditions change necessitate an amendment to the company’s production plan.  

9. Budgets should be calculated based on bottom-up and top-down approaches; expressly, 

companies submit GHG reduction plans, including Scope 1 and 2 emissions, based on a 

clear methodology to enable DFFE to draw direct comparisons between submissions. 

 

BUSA believes that specific, scientific, and objective criteria must be applied when issuing 

carbon budgets so that all parties are clear on the methodology and treated equally under the 

law. To synergise with the carbon budgets, the following carbon tax design features would be 

required: 

• An appropriate, effective carbon price, taking national circumstances after (a) review of 

the baseline and (b) the national mitigation trajectory under the mitigation component of 

the NDC and mitigation potential into account, should be imposed on a smaller fraction 

of a company’s carbon emissions (that is emissions exceeding the carbon budget) – to 

serve as a penalty mechanism which incentivises least-cost mitigation; and 

• Successful mitigation of a company’s emissions covered by the carbon budget should 

allow a company to claim a tax-free allowance of up to 100% of the tax liability through 

flexibility mechanisms and offsets.  

To ensure the incentive for companies to continue innovating and looking for alternative 

mitigation options, the budget and tax design should allow companies to generate and sell 

offsets if they can find mitigation options below the fixed threshold set.  

 

BUSA raises serious concerns regarding alignment at various levels, including National 

Treasury and Parliament, and continues to constructively engage with the Department on the 
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alignment of the carbon budget with the tax post-2020. From an investment and policy certainty 

perspective, this lack of alignment does not reflect the government’s assurances that investment 

barriers will be addressed. It is also noted that should this not be addressed, there will remain a 

contradiction of the socio-economic impact assessment report, which indicates that the Draft 

Climate Change Bill will provide certainty to business and enable investment in the country. 

 

It must be appreciated that the Bill contains many discretionary clauses; for example, the 

Minister may make regulations. This may negate regulatory certainty, primarily if the 

subordinate legislation in the form of regulations provides more granular technical details and 

definitive obligations. For BUSA, policy and regulatory certainty must be increased to enable 

much-needed investment in the country. 

 

We welcome the opportunity to contribute to the consultation process. BUSA’s submission must 

be viewed to strengthen the framework’s design and must be understood as endorsing the need 

for climate framework legislation. We have been an active participant in the development of the 

Climate Change Bill and continue to be a strong proponent of this framework of climate change 

legislation. It is imperative that South Africa enacts climate change legislation, and this 

framework Bill is a signal of our continued efforts to contribute to global climate change efforts. 

 

 
Happy Khambule, BUSA 
Manager: Environment and Energy 
 
 
____________________ 
 


