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Committees Public Participation Process on the draft amendments to FICA schedules

1. Summary of issues raised during the Finance Committees consultation process

On 25 August 2022, the Finance Committees held joint virtual public hearings on the draft amendments to the FICA Schedules. The Joint Committees received a total of 11 submissions, three oral and eight written, from the Mineral Councils South Africa (MCSA), Agricultural Business Chamber (AGBIZ), AGRISA, Banking Association South Africa (BASA), FEM Construction Industry Loan Fund Pty (Ltd), Franklin Templeton Investments, National Clothing Federation of South Africa (NCFR), South African Institute of Chartered Accountants (SAICA), Nathan Lindsey Hittler of the Corwil Investments Group and OUTsurance Life Insurance Company (OUTlife) and VALR Pty (Ltd). 
The Select Committee on Finance (SeCoF) received a total of two submissions from Vodacom Pty (Ltd) and the NCFR during the public hearings held on 20 September 2022. 

Overall, of the total 18-20 amendments proposed in the three FICA Schedules, six items propose technical amendments, five items are to be deleted, five items are newly proposed and four items seek to widen the scope of each category.
Most of the comments submitted to the joint Committees on Finance were technical in nature, definitions that were deemed vague and unclear, recommendations to change the wording of various sections and clarity and guidance-seeking concerns. Substantive comments to SeCoF were on Item 11, dealing with the inclusion of credit providers, and the clarity-seeking questions on money remitters and high-value goods dealers on Items 9 and 20, respectively.
A key concern raised was the blanket inclusion of credit providers in Item 11. An alternative wording that the FIC and the National Treasury could consider to accommodate this concern, was proposed. The stakeholder also cautioned about the potential unintended consequences on both the credit retailers and retail credit consumers should the draft amendments be implemented in the current form. Some of the implications identified include the inevitable exclusion of a large segment of South African consumers from access to credit; because they are not able to provide proof of residence; additional compliance costs and potential Constitutional issues.
2. Summary of submissions made by the stakeholders 
2.1 Mineral Council South Africa
Issues raised: The MCSA submitted that some of the Draft Amendments are too wide and unclear. These are amendments referred to businesses receiving “payment in any form” to the value of R100 000; the definition of “high-value goods” as any “item” that is valued in that business at R100 000 or more; the scope of "any person" is not restricted to high-value dealers within the retail sector Financial Action Task Force (FATF) identified by the risks; the meaning of “dealer”. 
Recommendations:
· The proposed amendments should be limited to cash transactions to the value of R100 000 or more; 

· The wording could be amended to “A high-value goods dealer (rather than a person), who carries on the business of dealing in high-value goods in respect of any transaction where such a business receives payment in any form to the value of R100 000 or more, where the payment is made in cash, whether the payment is made in a single operation or in more than one operation that appears to be linked, where “high-value goods” means any item that is valued in that business at R100 000 or more”;

· The word “Item” as used in “high-value goods” should be defined and should be restricted to goods posing a high risk of money laundering as indicated in the FIC Paper.  Also, clarify what would constitute an item or the unit of measurement for mining commodities. 
· The word “Dealer” should be defined or exclude any holder of a permit under the Mineral and Petroleum Resources Development Act 28 of 2002 as follows: "High-value goods dealer" is any person who is involved in the retail and sale of goods of a high value and excludes the holder of a right in terms of the Mineral and Petroleum Resources Development Act, 2002”.
2.2 AGRISA
AGRISA raised issues and made recommendations that are very similar to those raised by the MCSA. AGRISA submitted that the Draft Amendments are too wide.  The referral was made to businesses receiving “payment in any form” to the value of R100 000; the unclear meaning of the word “item” as defined in “high-value goods; the definition of “high-value goods” as any “item” that is valued in that business at R100 000 or more. AGRISA saw the general obligations, imposed on any business in terms of FICA, Prevention of Organised Crime Act (POCA) and Protection of Constitutional Democracy Against Terrorist and Related Activities Act (POCDATARA) as sufficient in that the objectives of these obligations are keeping with worldwide trends aimed at curbing the proceeds of crime, money laundering and the funding of terrorism. 
Recommendations

· The Proposed Amendments should be limited to cash transactions to the value of R100 000 or more;

· The proposed wording could be amended as follows: "A high-value goods dealer (rather than person), who carries on the business of dealing in high-value goods in respect of any transaction where such a business receives payment in any form to the value of R100 000 or more, where the payment is made in cash, whether the payment is made in a single operation or in more than one operation that appears to be linked, where “high-value goods” means any item that is valued in that business at R100 000 or more;

· The word “Item” as used in “high-value goods” should be defined and should be restricted to goods posing a high risk of money laundering as indicated in the FIC Paper. In addition, clarification is required as to what would constitute an item or the unit of measurement for agricultural commodities; 

· The word “Dealer” should be defined as dealers within the retail sector and sellers in respect of once-off or occasional transactions in high-value goods should be excluded from the definition. Alternatively, and the preferred approach by AgriSA, the definition of “dealer” should exclude farmers. "High-value goods dealer" is any person who is involved in the retail and sale of goods of a high value and excludes a vendor that carries on agricultural, pastoral or other farming activities”.
2.3 Agribusiness Chamber

Agbiz raised concerns that a large number of its members will be impacted by the proposed changes in the FICA schedules as the members are either providers of credit or may be considered to be dealing in high-value goods to the value of more than the R100 000 threshold and that compliance with FICA as an accountable institution will bring about substantial additional administration and cost for these members. 
Specific issues raised on the proposed amendments to the schedules include a lack of definitions such as the definitions of terms “dealer” or “high-value goods”. 
Recommendations: 

· Define the terms “dealer” and “high-value goods” as they are very vague and broad;
· Exclude the agricultural sector from these definitions, as the sector is not a high-risk sector in terms of money laundering. Alternatively, if the sector is not excluded, “high-value transactions” should be defined as cash transactions only;

· Clauses 11(a) and (b) and 20 related to credit providers and dealers in high-value goods more than R100 000. Agbiz has argued that compliance with FICA for members who fall in these categories will add to the cost of doing business and that the agricultural sector should be excluded due to it not being a high-risk sector.
2.4 FEM Construction Industry Loan Fund (Pty) Ltd
The FEM Construction Industry Loan Fund recommends that in light of the inclusion of additional accountable institutions to the list, a transitional period is requested to provide new accountable institutions sufficient time to implement and comply with the provisions of the FICA. The Fund further proposed an amendment to clause 11(b), to provide for organisations that may no longer be providing credit; but may still be managing a runoff loan book.  Clause 11. (b) states that “A person who carries on the business of actively providing credit in terms of any credit agreement that is excluded from the application of the National Credit Act, 2005 by section 4(1)(a) or (b) of that Act. c. Alternatively, clarity is requested with regard to clause 11(b) and whether it is intended to include organisations that only administer existing loans.

2.5 National Clothing Retail Federation of South Africa 
The NCRF raised concerns about the proposed changes to Schedule 1 that bring the retailers into the fold of Know-Your-Client (KYC) processes; record-keeping and reporting, amongst other compliance requirements. 

· Credit providers: Proposed item11(a) of Schedule 1: Retailers, due to their registration with and regulation by the National Credit Regulator (NCR) as credit providers offering credit facilities and transactions; should not be included in Schedule 1 of FICA. Because the risk of money laundering through customer accounts with such retailers appears extremely low because the accounts have small balances and are subject to credit checks. Also, retailers already have in place processes to report suspicious or unusual transactions to the FIC. 

· The NCRF recommends that retailers be excluded hence the addition of the wording underlined in proposed item11(a) of Schedule 1: “A person who carries on the business of a credit provider as defined in the National Credit Act, 2005 (Act 34 of 2005), excluding credit providers who offer credit as provided for in section 8(1)(a) read with section 8(3) as well as section 8(1)(b) read with section 8(4) of the National Credit Act, 2005 (Act 34 of 2005). Alternatively, given that the costs of compliance are immense; before this change is finalised, the NCRF an independent risk assessment should be conducted on retail credit to determine its level of risk as regards money laundering and terrorist financing and therefore its inclusion/exclusion from Schedule 1. Consideration could also be given to setting monetary limits to exclude low-value credit facilities and transactions or consideration on whether the Minister of Finance could not apply his powers to grant an exemption to certain parties from the provisions of the Act in this regard. 
· Financial Service Providers: Proposed item12 of Schedule 1: The NCFR’s view is that not all insurance products classified as Life Insurance is created equal, noting that the SARB’s risk assessment focused on Life Insurers, with no consideration given to intermediaries. The proposed changes to Schedule 1, in effect, duplicate the FICA compliance requirements for the intermediary, who acts as the middleman between the Life Insurer and the insured. The NCRF submits that it is the Life Insurer who should bear the burden of compliance, not the intermediary. 
· The NCRF proposes that the proposed item 12 of Schedule 1 is amended as follows (as per the underlined and highlighted parts): “A person who carries on the business of a financial services provider requiring authorisation in terms of the Financial Advisory and Intermediary Services Act, 2002 (Act 37 of 2002), to provide advice [and] or intermediary services in respect of the investment of any financial product (but excluding a [short term insurance contract or policy referred to in the Short-term Insurance Act, 1998 (Act 53 of 1998)] non-life insurance policy, reinsurance business as defined in the Insurance Act, 2017 (Act 18 of 2017) and [a health service benefit provided by] the business of a medical scheme as defined in section 1(1) of the Medical Schemes Act, 1998 (Act 131 of 1998.)) but excluding financial service providers which are licensed as scripted intermediaries, scripted other and intermediary (non-advice), in terms of Financial Advisory and Intermediary Services Act, 2002 (Act 37 of 2002), where the intermediation involves any life insurance policy”. The Committee could consider setting product payment limits to exclude these simplistic Life products offered by intermediaries or consider whether the Minister of Finance could apply his powers to grant an exemption to certain parties from the provisions of the Act in this regard. 
2.6 Franklin Templeton Investments 

The Franklin Templeton Investments emphasised that the consequences for the South African financial system will be far-reaching and may negatively affect consumers. The company is of the view that South Africa would be able to avoid grey-listing if it approached the issue with sufficient urgency to ensure legislation was passed before the October 2022 deadline. It is recommended that the Draft Amendments should, taking into consideration submissions from relevant role-players, be implemented before October 2022. 
2.7 South African Institute of Chartered Accountants
SAICA raised issues about lack of clarity or ambiguity in legislation. Its submission include: 
· Accountable Institution (AI): AI refers to “a person who carries on a business of preparing or carrying out transactions for a client”. It is not clear who this “person” is.  FIC Act defines a “Legal person” as: “Any person, other than a natural person, that establishes a business relationship or enters into a single transaction, with an accountable institution, and includes a person incorporated as a company, close corporation, foreign company or any other form of corporate arrangement or association, but excludes a trust, partnership or sole proprietor.

· Other regulators: While various professions such as Auditors, Business Rescue Practitioners and Tax practitioners are regulated, Accountants are not.
· “Carries on a business”: “a person who carries on a business of preparing or carrying out transactions for a client”. The timeframes and duration are not clear. It is also not clear whether the person definition applies to a person or a business and who the accountable institution is.
· Business of creating a trust arrangement: It is not clear whether all trustees including independent trustees of the trust will now be classified as an “accountable institution”. Other issues requiring clarity include monitoring and enforcement of trustees, Master’s office, end of 2018, 180 159 trusts registered; Master’s office not verifying the data and trusts registered by SA citizens outside of SA outside of Master’s scope.
· Creation, operation or management: Clarity is required on the wording of creation, operation or management. SAICA members in practice perform services such as accounting, tax, a compilation of annual financial statements, and audit of annual financial statements.

On the cost of compliance, SAICA recommends that SMMEs should be subject to a lesser requirement, using other mechanisms such as transaction value to manage risk.

On the transitional provision, SAICA recommends that proposals would need to be clarified so that “accountants” that are impacted are aware of their responsibilities as not all the compliance obligations can be done by a small sole practitioner and Practitioners would need time to implement these new requirements.
2.8 Nathan Lindsay Hittler of Corwil Investments Group

Corwil Investment Group observed with concern, the following from the proposed amendments to the FICA:

· Persons within Accountable Categories: 1; 2; 11; 14; 20; 21 and 22, do not have a " Statutory Supervisory Body " designated per Schedule 2.

· Market Infrastructures of the nature of Exchanges: The JSE Ltd and the newly licensed ones, and Central Securities Depositories such as Strate (Pty) Ltd are not specifically provided for among the List of Accountable Institutions, which comprises Schedule 1.
· The Financial Markets Act, of 2012, places correctly quasi Statutory Regulatory upon Self-Regulatory Agencies (SRO) and the legislative scheme correctly places this duty upon the JSE Ltd. This is also the most appropriate arrangement for it is the JSE Ltd whose systems are used by the Members to conduct their Business through the Exchange which of course is a Licenced Business.

Corwill submitted that it is inappropriate to expect the Financial Sector Conduct Authority (FSCA) to be the Primary Supervisory Body responsible for Accountable Institutions defined as "Authorized Users (Category 4) per Schedule 1". This is because the FSCA would be solely dependent upon the Johannesburg Stock Exchange (JSE) Ltd for support in executing its Statutory Supervisory Role and the information which it would need to rely upon is proprietary to the JSE Ltd. The FSCA may not have properly considered the unintended financial consequence.
2.9 Outsurance 

Outsurance noted that the FIC previously published its intention to significantly amend the content in Schedule 1 of the FIC Act. Among the original proposed amendments, it seemed that the FIC intended to reduce the compliance obligations aimed at long-term insurers, by limiting the scope to long-term insurers who offered risk products with an investment component. Outsurance further understood that long-term risk products would no longer fall into the ambit of the FIC Act, due to the low money laundering and terrorist financing risk that these products pose.

Outsurace’s concern is that the FICA proposed amendments appear like an about-turn, as the latest draft has left the description of long-term insurers as is in Schedule 1. Outsurance seeks clarity and feedback on this and its concern is that as accountable institutions, it will still be required to apply stringent FIC Act controls for products that carry virtually no risk and result in their inability to provide these products to certain classes of individuals. From a financial inclusion perspective, Outsurance is failing to provide services to a range of perspective clients such as foreign nationals legally present in South Africa.  

2.10 VALR Pty (Ltd)
VALR is a cryptocurrency exchange that will be listed as an accountable institution in terms of the newly proposed Item 22 of the FICA Schedule: Crypto Asset Service Providers (CASPs). The FIC proposes to include this item following the revision in the FATF standards which require that countries regulate CASPs for anti-money laundering purposes. 
VALR submission seeks a request for a guidance note for CASPs and Risk Management and Compliance Programme (RMCP). 
On CASPs, the VALR indicated that the sanctions controls are currently in place, using external systems and its processes extend to cater for positive and partial positive sanction matches. Regarding the RMCP, VALR mentioned that its organisation currently has an RMCP that is compliant, since the RMCP is critical to maintaining compliance governance and managing risk due to the nature of blockchain technology and cryptocurrency. 

2.11 Banking Association of South Africa
 BASA is of the view that the list of accountable institutions is too wide. Most of its comments are technical and recommendations were made on the alternative wording (Items 2, 4, 8). 
Item 2: Trust Service Providers: Proposed amendment to include certain activities carried out by Trust and Company Service Providers, where accountants, estate agents, lawyers, notaries and other legal professionals are involved in conducting transactions on behalf of their clients. BASA sought clarity on definitions such as what “another person acting as a nominee” means, and the definition of nominee directors versus nominee shareholders.
Item 8: Long-term insurance business: A proposal to amend the legislation, Insurance Act, 2017, to ensure that the risk-based approach is followed. BASA noted that all the concessions/exclusions provided for in the previous version of the Schedule amendments have now been removed. Given the construct of the pure risk event life insurance products, there is very little, if any, risk of anti-money laundering abuse through it, and it is recommended that this item be worded in a more restricted fashion to only include specific items as provided for in the Insurance Act.

Item 19: Money remitters: A proposal to widen this category. Item 19 of Schedule 1 to the FIC Act applies to a “person who carries on the business of a money remitter”.  However, it is not expressly clear that this includes any type of value transfer provider, including those who facilitate value transfers where funds are not sent from one location to another.  BASA sought clarity on whether the scope includes those products and services offered using the National Payments System only or does it cover those conducted by the entity alone, the definition of a “value transfer provider” and whether the intention was to include Third Party Payment Providers (TPPPs). BASA suggested that by removing the reference to “remitter” and replacing the word with “transfer provider”, Item 19 will now include all domestic money transfer providers such as Checkers and Pep, which is much wider.

Item 20: High-value goods dealers: A proposal to include a new item which will include all businesses dealing in high-value goods that are priced at R100 000 or more, whether payments are a single transaction or more operations. These include motor vehicle dealers, Kruger rand dealers, and precious metals and stones dealers. BASA raised several concerns such as the rationale behind the R100 000 limit as it seems to be an arbitrary amount, the financial crime risk posed by these businesses that they are to be defined as accountable institutions, the meaning of “or in more than one operation that appears to be linked”, the expected calculation of multiple payments, and whether the obligations are only applicable to those transactions in excess of 100,000 thresholds or applies to all products and services offered by the accountable institutions.
BASA proposed that the definition of high-value goods be included in legislation to avoid confusion, that as per the consultation document, specific classes of business/traders are designated by the Minister, as mentioned within the item: “such as dealers in precious metals and precious stones and as the intention is that motor vehicle dealers/Kruger Rand dealers must be included under this item, they need to be specifically included either by name or product/industry.
2.12 National Clothing Retail Federation of South Africa (NCRF)
The NCRF submitted to the Committee on Finance on the proposed change in Draft Item 11(a). The current draft amendment is based on a Financial Action Task Force (FATF) Standard which requires that the ‘act of lending’ is to be included in the scope of a country’s measures against Money Laundering and Terrorist Financing (MLTF). The NCRF formally objects to the blanket inclusion of credit providers in Draft Item 11(a), in light of the drastic and materially adverse unintended consequences that inclusion will have on both credit retailers and retail credit consumers.

Proposed wording: A person who carries on the business of a credit provider as defined in the National Credit Act, 2005 (Act 34 of 2005), excluding credit providers offering credit as provided for in section 8(1)(a) read with section 8(3), in circumstances where the credit facility in question constitutes a closed-loop, revolving credit store card where a credit limit is available to the consumer and an instalment is payable monthly.
Key adverse practical implications should the current draft item 11(a) be implemented
· Inevitable exclusion of a large segment of South African consumers from access to ‘safe’ and well-regulated credit, because they are not able to provide proof of residence. FICA requires accountable institutions to conduct appropriate, and ongoing, Client Due Diligence (CDD) or Know-Your-Customer (KYC) processes, which include proof of residence.
· Additional compliance coare sts to be borne by Draft Item 11(a) registered credit providers and, ultimately, by (credit and non-credit) consumers. These costs would materially impact the NCRF members and if absorbed by the retailer will directly impact the retailer’s profitability, thereby potentially jeopardising jobs and commitments to the government to create jobs in the retail and manufacturing sector
· Potential Constitutional issues.  “In my view, in discriminating against a section of the population that represents the less privileged, and probably also many previously disadvantaged persons, in a manner that is not fair, the regulation falls foul of s 14(2) and (3) of the Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000. The applicants also submit that it contravenes s 9(3) of the Constitution in that it effectively discriminates based on race. It is clear to me that this could never have been the intention of the Minister, but it may well be an unintended result. If so, it would offend against s 9(3), but I make no finding on this point”, Truworths Ltd and Others versus the Minister of Trade and Industry and Another, par 53
· Objectively low risk of MLTF: It appears the FIC did not conduct a sector study for the inclusion of credit providers as accountable institutions, which if correct, is surprising and irrational. The nature of the business being conducted by the NCRF members, in the form of retail store credit, translates into low MLTF risk.
· Perceived unequal treatment in the practical assessment of MLTF risk across different categories of accountable institutions, in terms of the currently proposed amendments: Disjunct between ‘high-value goods dealers’ who become accountable institutions at a transaction value of R100,000 or more and providers of a credit facility where the average facility value is R3,348; Proposed alternative wording Draft Item 11(A) is far more proportionate relative to the mischief the proposal is seeking to prevent, Botswana implemented a ‘knee-jerk’ response as a result of FATF grey-listing which had untenable results and which has since been reversed.
· Other ‘carve-outs’ of sectors are already catered for in Schedule 1 to FICA. Non-life insurers and authorised financial services providers who intermediate non-life insurance are excluded from being considered accountable institutions based on the low MLTF risk associated with the sectors. As the MLTF risk brought about by the credit businesses of the NCRF’s members is objectively low, the NCRF has a reasonable and legitimate expectation that its industry and its members will be afforded the same consideration and treatment as those already carved-out in Schedule 1 of FICA.
· NCRF strongly suggests that the Committee insist that the FIC conduct an MLTF risk assessment on the credit provider sector before item 11 of Schedule 1 to FICA is implemented
The practical implications of the implementation of Draft Item 11(a) for credit providers as defined in the NCA and retail credit consumers alike are far-reaching, undesirable, unnecessary and drastic and it appears that these implications have not yet been adequately taken into account, nor do they appear proportional with the level of risk associated with the business of the NCRF members.

2.13 Vodacom payment Services (Pty) Ltd

Vodacom payment Services (Pty) Ltd Vodacom noted that “A person who carries on the business of a money [remitter] or value transfer provider” will be an accountable institution in terms of the FICA 38 of 2001. Vodacom is seeking clarity and guidance regarding the following: 
· What would be considered the business of a money remitter or a value transfer provider and which institutions will fall within the scope of the business of a money remitter or value transfer provider; 

· How do accountable institutions deal with other areas of their business where the business falls outside the scope of a money remitter or value transfer provider and as such the business conducts unrelated activities to a money remitter or value transfer provider? 

· Whether the activities that fall outside the scope of the money remitter or value transfer provider can be excluded from the provisions of FICA. For example, would the accountable institution be able to apply for an exemption to exclude the activities that fall outside the scope of the money remitter or value transfer provider from the application of FICA? 

· Whether the new accountable institutions will be given time within which to comply with the provisions of FICA. 

Vodacom proposed that there should be a transitional period of 12 months applicable to the Draft Amendments to allow new accountable institutions to comply with FICA.
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