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Additional input on Draft Amendment of Schedules 1, 2 and 3 of the FICA

1. Introduction 
National Treasury (NT) and Financial Intelligence Centre (FIC) require the Committee to approve the proposed Draft Amendments to Schedules 1, 2 and 3 of the FIC Act. These amendments seek to strengthen the financial system and improve its resilience against abuse by money launderers and terrorist financiers. 
2. Overview of the Schedules 1,2 and 3 of the FICA proposed to be amended
Overall, of the total 20 amendments proposed in the three FICA Schedules, six items propose technical amendments, five items are to be deleted, five items are newly proposed and four items seek to widen the scope of each category. 

2.1 Schedule 1 amendments

The proposed amendments in Schedule 1 seek to address some of the weaknesses identified in the Mutual Evaluation Report (MER) and pertain to Legal Practitioners, Trust Service Providers, Authorised Users of an exchange, Cooperative Banks, Long-term Insurance Businesses, Credit Providers, Financial Services Providers, Ithala Development Finance Cooperation, Money remitters, High-value goods dealers, the South African Mint Company (SA Mint), Crypto Asset Service Providers (CASPs) and Clearing system participants for facilitation of electronic fund transfer. 

2.2 Schedule 2 amendments

The amendments to Schedule 2 of the FICA aim to reorganise the structure of supervisory bodies that are responsible for supervising compliance with the FICA. This reorganisation is required partly because of amendments in other legislation and partly because certain supervisory bodies do not actively perform a supervisory function as far as the FIC Act is concerned.

2.3 Schedule 3 amendments

The amendments to Schedule 3 propose the deletion of Items 1 and 2 dealing with Motor Vehicle Dealers and Kruger Rand Dealers and include them as accountable institutions in the scope covering high-value goods dealers in Schedule 1. 
3. Key issues raised during the Committee’s Public Participation Process
SeCoF received no comments on Schedules 2 and 3 of the FICA. The stakeholders commented on Schedule 1, Items 11, 19 and 20 dealing with the inclusion of credit providers, money remitters and high-value goods, respectively. 
3.1 Inclusion of credit providers 
A key concern raised was the blanket inclusion of credit providers in Item 11. An alternative wording that the FIC and the NT could consider to accommodate this concern was proposed. The NT and the FIC responded that the terms of the newly proposed wording are not defined in the National Credit Act (NCA).  Emphasis was made that the category of credit lending was non-negotiable under the Financial Action Task Force (FATF) rules; that a carve-outs would create an untenable precedent that could lead to many other requests for carve-outs in other areas; that there are no examples internationally where there have been carve-outs provided in primary legislation, including where there are financial inclusion concerns present and that the European Union’s 5th Anti-Money Laundering Directive includes credit institutions without setting thresholds or having exclusions.  
The stakeholder also cautioned about the potential unintended consequences on both the credit retailers and retail credit consumers should the draft amendments be implemented in the current form. Some of the implications identified include the inevitable exclusion of a large segment of South African consumers from access to credit; because they are not able to provide proof of residence; additional compliance costs and potential Constitutional issues. A recommendation was made that the FIC should conduct a Sector Risk Assessment (SRA) study on the credit provider sector before Item 11 of Schedule 1 to FICA is implemented and comparisons were made with Botswana and Namibia. These matters are discussed below.
Requirement of proof of address: The FIC clarified that the requirement of proof of address when consumers apply for credit; is not a FICA or FATF requirement and the FATF requirements are not prescriptive on the documents required and are clear and focused on the issue of financial inclusion.

Additional costs of compliance: The NT queried the NCRF’s calculation that arrived at additional compliance costs of at least R25.00 to R30.00 per credit applicant. According to the NT, there should not be additional costs of compliance beyond the obligations of the NCA, 2005. The NCFR provided no detail regarding the nature of additional information that would be required from the customers as a result of the implementation of Item 11.
Issues of Constitutionality: Clarity was provided that the procedure of referring Bills to the Constitutional Court would only be available in specific and narrow circumstances, and in practice, has been used very infrequently. As the FIC explained, there is, therefore no process that allows for the amendments to the Schedules to be referred to the Constitutional Court for its consideration.   The only manner in which the question of constitutional validity can come before the Constitutional Court is if the litigant has the standing to challenge the Constitutional validity of the specific item in the Schedule. 

SRA study: NT explained that the Minister’s Notice to amend the Schedules is not a Bill and did not go through a Cabinet Process. It was further explained that an SRA study determines the Money Laundering and Terrorist Financing (MLTF) risks in a particular sector; so that the risks are understood and can be mitigated. Although the FATF Standards do not envisage that each country should do a prior SRA on each sector that is covered or designated by the FATF Standards to decide whether that sector should be included in the scope of its anti-money laundering framework, the NT, working with other departments, do regularly undertake sectoral risk assessments. According to the NT, the only basis for the exclusion of a sector that is covered by the FATF Standards is that in a particular scenario there is no risk of money laundering or terrorist financing or proliferation financing.

Best practice with neighbouring Countries: In response to the examples of Botswana and Namibia, the FIC said that the parallels drawn were irrelevant because both countries were grey-listed on account of different matters and not lending. Also, these countries have not identified deficiencies in the scope of lending and both countries, lending is fully covered consistent with the FATF Standards. 

3.2 Money remitters 
The stakeholder sought clarity and guidance on the definitions of Schedule 1 Item 19. Specific questions raised include what constitutes the business of a money remitter, which institutions will fall within the scope of the business of a money remitter, and how do accountable institutions deal with other areas of their business where the business falls outside the scope of a money remitter, whether the activities that fall outside the scope of a money remitter can be excluded from the provisions of FICA and whether the new accountable institutions will be given time within which to comply with the provisions of FICA. Vodacom proposed that there should be a transitional period of 12 months applicable to the Draft Amendments to allow new accountable institutions to comply with FICA.
NT clarified that the current Item 19 includes money remitters as accountable institutions. The proposed amendment takes into account the deficiency identified in the MER that the FIC Act does not fully cover the concept of “money or value transfer providers” as described in the Standard. The current item 19 covers those entities that are authorised dealers (such as banks) and authorised dealers with limited authority such as money remitters other than banks, that are required to be authorised by the Financial Surveillance Department of the South African Reserve Bank (SARB) to conduct their business. This amendment intends to cover the informal money remittance business as required under the FATF Standards. 
With regards to the proposed transitional period, NT explained that once the amendments are approved and enter into force, inspections and enforcement will only commence after a window period of 12 to 18 months. Also, guidance aimed at clearly communicating supervisory expectations and approaches will take place during this time for the new accountable institutions to understand their FICA obligations.
3.3 High-value goods

Stakeholders submitted that some of the draft Amendments are too wide and unclear. These amendments referred to businesses receiving “payment in any form” to the value of R100 000; the definition of “high-value goods” as any “item” that is valued in that business at R100 000 or more; the scope of "any person" not restricted to high-value dealers within the retail sector FATF identified by the risks; the meaning of “dealer” and the disjuncture between “high-value goods dealers” who become accountable institutions at a transaction value of R100,000 or more and providers of a credit facility where the average facility value is R3.348. Recommendations were made to change the wording and that the proposed amendments should be limited to cash transactions to the value of R100 000 or more.
NT and FIC responded that the FATF Standards include the non-financial businesses that should be covered by a country’s legislation against money laundering financing and terrorist financings such as casinos, estate agents, trust and company service providers and dealers in precious metals and precious stones. Dealers in precious metals and precious stones are businesses that are not covered at all by the scope of Schedule 1 of the FICA.
4. Observations, recommendations and way forward

4.1 Overall, of the total 20 amendments proposed in the three FICA Schedules, six items propose technical amendments, five items are to be deleted, five items are newly proposed and four items seek to widen the scope of each category.
4.2 The Committee received no comments on Schedules 2 and 3 of the FICA and on Schedule 1, comments were on three Items, 9, 11 and 20, dealing with the inclusion of credit providers, the clarity-seeking questions on money remitters and high-value goods dealers.

4.3 The concerns and issues raised on the inclusion of credit providers in Item 11, additional compliance costs, potential Constitutional issues, unintended consequences on both the credit retailers and retail credit consumers should the draft amendments be implemented in the current form and other implications discussed above, and money remitters were responded to. 
4.4 The meeting held between the NT, the FIC, NCFR and the Bowmans Attorneys on 22 September 2022, as the Committee recommended, could not reach an agreement. The NCRF and Bowman’s Attorneys remained of the view that an amendment to Item 11 is important while the NT and the FIC remained adamant that the current drafting of the amendment as tabled should be retained.
4.5 The NCFR could not substantiate the nature of additional information that the registered credit providers would be required to obtain; or additional costs of compliance. The FIC could not confirm that its inclusion of the retail credit providers in Item 11 was informed by the findings of an SRA study.
4.6 Despite the delays in tabling the draft amendments, on the part of the NT and the FIC, the Committee recognises the urgency and the importance of approving the proposed amendments; the implications of failure to comply with the set deadline of October 2022, which might lead to grey-listing of the country by the FATF and the economic consequences that the country might suffer. 
4.7 With the assertion from the FIC that the Constitutional Court is unlikely to rule on the proposed amendments, the Parliamentary Legal advice that……the Committee can recommend for the approval of the amendments to Schedule 1, 2 and 3 of the FICA, Act 38 of 2001.
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