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SUMMARY OF SUBMISSIONS MADE ON THE ELECTORAL AMENDMENT BILL A-LIST [B1A of 2022]

SUMMARY & QUESTIONS: SUBMISSIONS ON THE ELECTORAL AMENDMENT BILL ALIST [B1A of 2022]: 22 September 2022
The following table contrasts the sections of proposed revised alongside the Electoral Amendment Bill A-List as Advertised and comments from various submissions according to the relevant sections and exluding that which does not directy relate to the advert as well as the choice that needs to be made?
	Bill Clause 
	Advert # 
	Submissions
	Responses
	Committee Decision

	1. The amendment of the definition “person” to mean “a natural person”.
	a)

clause 1
	Centre for Societal Advancement: We object to the insertion of “person” to mean “natural person” but instead propose that the insertion should be “citizen” so as to be consistent with the constitutional targeting of the citizen as the primary recipient of the political rights, which this Bill is trying to make equitably accessible to both Partisan and Non-Partisan Candidates.

Secondly, it is not the person that contests elections, it is a candidate.  The current legislation refers to citizens as “candidates”, only when they are identified by a political party, and “independent candidates” when they are not from political parties

New Nation Movement: The insertion of the definition “person” to mean “a natural person”.

Section 19, which deals with the political rights, and point 4 of the Order of the ConCourt refers to Citizens. It is our assertion that “person” should mean citizen, not just a natural person.
	CLSO:

Cannot define “person” to mean “citizen” as the term “person” as used in the Act is not restricted to only “citizens”; it is used in the Act to mean even a person who is not a citizen, for example (for example, the provisions relating to offences, etc.).

DHA?
	Retain definition as “Natural Person” or Redefine as “Citizen”

	1. The amendment of the term “party liaison committee” to “political liaison committee”.
	b)

Clause 1


	Centre for Societal Advancement: We object to the insertion of ‘political’ liaison committee on the basis that the Constitutional Court judgment which gave rise to this amendment, does not seek to do away with political parties, because the latter are a product of the exercise and enjoyment of provisions of Section 18 of the Constitution, which gives the citizens freedom of association.  
Insertion should read: ‘Partisan Liaison Committee and/or Non-Partisan Liaison Committee’.  The effect of this should be that the electorate is now introduced to two types of candidates to be voted for, the Partisan Candidates and the Non-Partisan Candidates (incorrectly referred to in this Bill as independent candidates). 
	
	Retain Political Liaison Committee or insert: ‘Partisan Liaison Committee and/or Non-Partisan Liaison Committee’

	The amendment to 31A of the Bill to allow independent candidates to contest more than one region for a seat in the NA.  
	c)

Clause 4
	Inclusive Society Institute: Multiple regions supported but without aggregation of votes IC are not equal to Parties and hence its unconstitutional. Remedy is by removing the division of National Assembly seats in regional seats and national compensatory seats. Thus, we suggest that section 7(2)(c) in the PC’s proposed amendments be changed accordingly and in line with the Institute’s comment below on the amendment to Schedule 1A.

Also object that this could make ballot papers too long.

Centre for Societal Advancement: The amendment to 31A of the Bill to allow independent candidates to contest more than one region for a seat in the NA, deals with the administration load that fielding candidates brings about.  The IEC, aided by the current legislation, has built a body of administrative tasks that must be performed by the political party putting candidates out to contest elections.  The big question is who will take the administrative burden from the Non-Partisan Candidate?  Instead of dealing with all the amendments as listed, a new clause and definition that creates recognition, provision and promotion of an administrative back-up to the Non-Partisan Candidate, as well, must be inserted in the Bill.  

Citizens Parliament, New Nation Movement: to allow independent candidates to contest more than one Constituency District (region) for a seat in the NA, it is strongly recommended that the current District Municipalities and Metros be recognized as Constituency Districts for seats in Provincial Legislatures and NA.

New Nation Movement: The amendment to 31A of the Bill to allow independent candidates [or Assembly/Association] to contest more than one [Constituency District] region for a seat in the NA.

We had recommended, like in other submissions, that the existing 52 District Municipalities and Metros demarcations be used and recognized as Constituency Districts as they are instead of reinventing the wheel. This will save time and taxpayers’ money. They should be used for the determination of seats in the NA and Provincial Legislatures.

Micheal Atkins: Allowing independent candidates to contest multiple elections (National Assembly regions, and a provincial legislature) disenfranchises voters, and creates disproportionality, violating S 46 and 105, with a bias towards larger parties that violates the S19 right to fair elections. 

A voter may not be aware that a particular candidate is standing, or has a reasonable prospect of success in another election. While they might prefer that candidate, if they knew of the prospect of the candidate being elected elsewhere, then it is reasonable to assume that they might vote for somebody else. There is too much uncertainty surrounding outcomes and choices for this to be reasonable.

The second major problem is that the removal of votes, and the recalculation carried out in terms of Item 7 or Item 12 of Sch 1A, will inevitably create numerical distortions of proportionality, that will also tend to favour the largest parties. It is also logically possible that an Item 7 or Item 12 recalculation executed in the event of a successful independent candidate forfeiting a seat will have the effect of transferring a seat from a smaller party to a larger party. A late amendment proposed by the IEC to insert Item 23 dealt with this problem arising from a vacancy, but it does not address it happening as a consequence of winning a seat in more than one election.

Items 7 and 12 of Schedule 1A deal with equivalent recalculations for the National Assembly and for provincial legislatures. The logical structure and method of calculation should be identical, but they are different (Item 7(2)(a) is incorrect). The principle for the re-calculation is that when one or more seats is “forfeited” by a party or candidate, that party or candidate is removed from calculation, and the forfeited seat(s) are “available” to be allocated in the re-calculation. However, in Item 7(2) and 7(3), the wording now refers to excess votes being forfeited, rather than excess seats, although Item 7(5) assumes that excess seats are removed.

Item 7(2)(b) and (c) of Sch 1A contemplate the situation of an independent candidate winning enough votes in at least two separate regional elections for the National Assembly to win seats in more than one region. It provides for the “forfeiture” of the seats that cannot be taken up. Obviously, given that independent candidates may contest only the provincial legislature in which they are registered means that an equivalent provision is not required in Item 12.

However, what neither Item 7 nor Item 12 does is contemplate the scenario that an independent candidate contests both a provincial legislature election and at least one regional election for the national Assembly, and that they win a seat in both the legislature and the National Assembly.

The remedy is that independent candidates should be prohibited from standing in more than one election.

	CLSO: independent candidates’ vs political parties), the differentiation must bear a rational connection to a legitimate government purpose.

IEC: The provisions allowing independent candidates to contest multiple elections (National Assembly regions, and a provincial legislature) “disenfranchises voters, and creates disproportionality […] with a bias towards larger parties”.

•The argument is mathematically correct. When an independent candidate forfeits a seat in the provincial legislature in favour of a seat in the national assembly, the former is reallocated as described in the Bill and may benefit parties with large electoral support.

•This does not fundamentally violate the principle of proportionality.
DHA: Consideration should be given to stating that the candidate would be awarded the seat in the region where they received the highest proportion of votes, rather than the greatest number of votes per se. A rule that awards the seat with the greater proportion of votes better gives effect to the voice of the voters.

	Keep multiple regions OR

Remove division between Regional and Compensatory for IC

Insert reference to Non-Partisan Candidate Administrative support or not?

Revert multiple regions to district rather that provincial level regions.

Should independent candidates be prohibited from standing in more than one election?

	The deletion of section 30(6) of the Electoral Act to allow the registered party an opportunity to substitute a candidate and to re-order the names on the list as a result of that substitution.”
	d)
Clause 4 


	Centre for Societal Advancement:  For Non-Partisan citizens to exercise their full constitutional political rights in the same manner as the Partisan citizens they must:

Have their supporting associations recognised, promoted and encouraged so that all the existing provisions applicable to the Partisan citizens, through their Associations, called political parties, may just be extended to the Non-Partisan associations, without alteration. This should include compensatory seats and all proportional representation allocations where votes for Non-Partisan Candidates will compensate Non-Partisan Associations, and votes for Partisan Candidates will compensate Partisan Associations.  It is known that membership of political parties in South Africa is 1% of the population.  Allocating political parties 50% of the seats as suggested in this Bill, can only be understood as exclusivity.
	
	Should  all the existing provisions applicable to the Partisan citizens (Parties), through their Associations, be extended to the Non-Partisan associations, without alteration.

	The deletion of the term “Political Party” – the term is now “Party” throughout the Bill. 
	e)
	Centre for Societal Advancement: Multi-party democracy means multi-political party democracy, hence our earlier objection to substituting ‘party’ for ‘political’.  This is not only frivolous, it is also confusing.  So we propose the retention of the concept of political parties, but we should also recognise Non-Partisan Associations to support Non-Partisan Candidates in the same way that the political parties support Partisan Candidates, when contesting elections.

Citizens Parliament: unconstitutional because Section 19(1)(a), (b) and (c) of the Constitution specifically mention a political party. The Bill must define a “political party” in relation to the recognition and definition of a “Cause" and “non-partisan association” in terms of Sections 18 and 19 of the Constitution.
	CLSO:

Section 19 of the Constitution uses the term “political party”, there are other sections in the Constitution which only use the term “party” (eg. Sections 47(3)(c)). The term “party” in the Electoral Act is also consistent with the terminology in the Constitution.
	Retain the concept of political parties, and  also recognise Non-Partisan Associations or not?

	The removal of the term “qualifications” from the Heading: “requirements and qualifications for independent candidates to contest elections”
	f)

clause 4
	Citizens Parliament: The removal of the term “qualifications” from the Heading at 31B. Qualifications for Candidates should be the same to be consistent with Section 3(2)(a) and (b) as well as Section 9 as Equality clauses of the Constitution.

Centre for Societal Advancement: There is no need for separate requirements or qualifications for Non-Partisan Candidates (here called independent candidates), as this would be an unfair discrimination between South African citizens who are partisan and those who are non-partisan, by choice.  If the associations supporting Non-Partisan Candidates are promoted, provided for and recognised by the law, as is the case with Partisan Candidates, this Bill would be compliant with the Constitutional Court judgment.
	
	Retain Qualifications for IC or make them the same as for Parties

	The amendment to 31B(3)(a) – An independent candidate must complete 
a prescribed formed confirming that the candidate has submitted names, identity numbers and signatures of voters and who support the candidate, totalling at least thirty percent of the quota for a seat.  
	g)

clause 4
	Inclusive Society Institute: limitation on contesting elections is more direct in that a party only has to submit such proof of support once when registering as a party and not in each instance that it wishes to contest elections, whereas an independent candidate must submit such proof each and every time they intend to contest an election, regardless of whether the candidate has previously been elected to a seat in the chamber to which the election pertains.

Inclusive Society Institute, Citizens Parliament, Civil Society (1218 Signatures); Micheal Atkins, New Nation Movement, Organisation for Undoing Tax Abuse: A party must submit a list of 1000 signatures for registration nationally, 500 signatures for registration in a particular province and 300 signatures for registration in a particular district or metropolitan municipality. In contrast, the Bill sets the number of signatures required by an independent candidate at 30% of the quota for a seat that was required for a seat in the previous comparable election, regardless of what chamber the candidate is contesting for. On a very basic calculation, this implies that, on the approach adopted in the Bill, an independent candidate will require upwards of 10 000 signatures. 
The Court interpreted the section as conferring a right on individuals to stand for public office, only limited by the requirement that such individuals must be adults and South African citizens. That is, any additional limitations on an adult citizen to stand for public office, would fall foul of section 19(3)(b) and will only be justifiable in terms of section 36 of the Constitution.

the differentiation imposed by the support requirement can be viewed as unfair discrimination under section9(3) of the Constitution given that the grounds of differentiation are conscience, unfair discrimination, political association and that this  impedes a person’s dignity.

Remedy: removed clause in its entirety; OR replaced by a requirement identical to that placed on political parties in section 15(3)(a) of the Electoral Commission Act, read with regulation 3 of the Regulations for the Registration of Political Parties

Centre for Societal Advancement: The unfair discrimination referred to in a, c, d and f of the advert, has reached its zenith asking the Non-Partisan Candidate (independent candidate), who has no association backing, to now go to the voters twice, first to secure the signatures, and secondly to ask them to vote for him/her. Similar instances, as can be seen in i, j, k, l of the advert calling for submissions, are further evidence of this blatant discrimination. 
	CLSO:

independent candidates’ vs political parties), the differentiation must bear a rational connection to a legitimate government purpose.

DHA: It may be impossible for an independent candidate to obtain such support. Such a high threshold would arguably be an unjustifiable limit of the section 19 rights of citizens to contest an election as independent candidates. Political parties require less than 10% of the number of signatures to register than independent candidates would require to contest a single region in an election.
	Keep 30% signatures, remove this requirement or make IC signatures the same as regulations for registration of political parties (1000 signatures). 

Members Proposals are 20 to 25% (8800 to 11000 signatures)

	The removal of the words “if any” from 31B(3)(b). This materially changes the original Bill, as the original Bill implied that there could be instances where a deposit is not required from an Independent Candidate, and the Committee agreed this would not be the case. 
	h)

Clause 4
	Citizens Parliament: No monetary requirement should be attached as a qualification to register and/or contest elections as this a formal facilitation of corruption of political parties and Non-partisan Candidates by the private sector as shown in the Judge Zondo Commission report.

 Civil Society (1218 Signatures): We call upon a clear and fair deposit amount to be prescribed in the act so as to prevent independents from being denied their electoral rights on the basis of their financial status. Charging hundreds of thousands and even tens of thousands is unfair and not in the spirit of democracy. 


	CLSO:

The reason why the amount of the deposit was left for the Commission to determine is because this amount can change over time and it is then always easier and faster to amend the regulations as opposed to having such amount put in an Act which then has to undergo the entire longer legislative process to amend.
	

	The amendment to 31B(3)I – It is further no longer a requirement that the independent candidate provide a declaration confirming that they are a resident of the region in which the election will take place.
	i)

clause 4


	New Nation Movement: We propose that ‘the declaration must be signed by the duly authorized representative of the party [or the Citizens Assembly/Association] confirming that each candidate appearing on the party’s [or Citizens Assembly’s/Association’s] provincial list of candidates is registered to vote within the province in which the election will take place.


	
	Should IC representatives (citizen assemblies/associations)   and Parties both sign declarations of residence or DO we keep the exemption for ICs?

	The addition to 31B, with the new 31B(6), which states that the deposit by an independent candidate contesting an election of a provincial legislature must be less than the amount for contesting an election of the NA.
	k)

Clause 4
	Citizens Parliament: No monetary requirement should be attached as a qualification to register and/or contest elections as this a formal facilitation of corruption of political parties and Non-partisan Candidates by the private sector as shown in the Judge Zondo Commission report.

Civil Society (1218 Signatures): We call upon a clear and fair deposit amount to be prescribed in the act so as to prevent independents from being denied their electoral rights on the basis of their financial status. Charging hundreds of thousands and even tens of thousands is unfair and not in the spirit of democracy. 


	
	Remove or keep deposits for  ICs?

Prescribe an exact deposit amount or keep general references and specify in regulations?

	The Bill now retains the existing voting allocation system as contained in the Electoral Act and expands it to include independent candidates, using the highest remainder.

Forfeiting of excess votes of IC
	n)i) Clause

10

Schedule 1A:
	Citizens Parliament: Political parties and Non-partisan Associations Candidates must be treated equally in that the remainder of votes for Independent Candidates should be counted in favour of their non-partisan associations and that all votes must count rather than discarded on the part of non-partisan Candidates. There should be an official arrangement before elections how Non-partisan Candidates share their votes considering their right to collaborate to advance their respective constituencies. This applies to the Candidates and the associations of non-partisan citizens who nominated and voted for the Non-partisan Candidates. 

Micheal Atkins:  The recalculation of seats carried out by Items 7 and 12 is defective in that it is biased in favour of the larger parties, and can have the unintended consequence of transferring a seat from a smaller party to a larger party. This is because the recalculation always follows a standard allocation of Quota and Remainder seats, and then the removal of one or more seats. If seats are removed, and the Quota re-calculated, then the Quota will always be lower than it was previously. Reducing the Quota means that the number of votes required per seat is reduced, which provides a benefit to parties with Quota seats. Crucially, this benefit is multiplied by the number of Quota seats held, obviously then benefitting the largest parties the most.
The IEC incorrectly advised the Committee at the time that the error could not apply to existing Item 7 re-calculations. The IEC also disregarded the input given that the recalculations inherently benefit the larger parties.

New Nation Movement: It is correct that the Electoral Reform as instructed by the Con Court should include Independent Candidates. But it is not limited to the inclusion of Independent Candidates. Provisions should be made for the Citizens’ Assemblies/Association to exercise their (positive) right to Freedom of Association. If this process fails to deal with this critical matter, it will be opening itself up to unnecessary litigation that could be avoided. If need be, citizens will have to be given a say on the matter via a Referendum.
	CLSO:

• An IC cannot occupy more than one seat at a time.

• Once the minimum number of votes required to secure a seat is determined all additional votes may not practically be utilized.
• It is argued, that the dignity and personhood of those voters who vote for an IC are not infringed, as the will of their vote manifests in the occupation of a seat by their chosen IC, regardless of whether their vote counted towards the appointed of the IC or whether their vote forms part of the excess votes that went towards the appointment of that IC, but were discarded due to the IC gaining a seat.
IEC: •

The allocation of regional seats is “biased in favour of larger parties, and can have the unintended consequence of transferring a seat from a smaller party to a larger party 

While the argument is mathematically correct, it is important to keep in mind that most electoral systems tend to reward parties with large electoral support except where contestants with small support bases are protected, for example, through minority quotas.

•
The Bill does not fundamentally violate the principle of proportionality. Moreover, a review of the examples provided in the annexure to the submission suggests that the bias has a measurable effect only in extreme cases.  
	Allow remainders to accrue to non-partisan associations in measures arranged prior to elections or Not?

Keep bias towards larger Parties or amend?

Include reference to Citizens’ Assemblies/Association to exercise their (positive) right to Freedom of Association?

	The Bill now reflects that there will be three ballot papers.
	n)ii) 

Clause

10

Schedule 1A:

Item 6
	Inclusive Society Institute,: 
▪ The effect is that parties are being compensated for the share of votes “lost” to independent candidates when the PR (compensatory) element is calculated. This undermines the constitutional requirement for equality in treatment between independent candidates and political parties. 

▪ One can speculate about the problems for voters – a voter voting for an independent at the regional ballot and the DA for the compensatory ballot is one thing. But another voter will maybe vote ANC on the regional ballot and EFF on the compensatory – it will be very confusing for many voters and for the IEC staff. This will further compromise the achievement of overall proportionality. 

The remedy is to maintain the two-ballot system for national and provincial elections. This becomes feasible given the proposed equality of treatment proposals above, since there is no change from previous elections in the manner seats are calculated.

Independent Candidates Association: The Inclusive Society's Report advocated the interim measure of a district model of 66 constituencies, which does not need demarcation board intervention. We support this. We also support a four ballot system to make the bill constitutionally-compliant. 

Provincial Legislature

Section 57A Item 12 deals further with the allocation of surplus seats. Section 57A Item 12(2) states that:

“if an independent candidate has been allocated more than one seat in a province, he or she is allocated one seat and forfeits any additional seats”. This item proceeds to calculate where the additional seats go. The effect of this calculation is that they ultimately go to political parties. This may be demonstrated by utilising the 2019 Gauteng Provincial Legislature votes. In this scenario, 8 independent candidates stand and they receive 10% of the votes. The table below demonstrates that whilst the VF Plus received less votes than Independent Candidate 1, it was allocated 3 seats, whilst the independent candidate was only allocated 7 seat. Therefore, the votes received do not proportionally translate into seats.

Combined Ballot

Clause 57A Item 6(a) of Schedule 7A states as follows:

“A quota of votes per seat must be determined by dividing the total number of valid votes cast for parties on both the regional and compensatory ballots by the total number of seats in the National Assembly, plus one, minus seats won by independent candidates, and the result plus one, disregarding fractions, is the quota of votes per seat. 

The Bill provides for 3 ballot papers: 2 for the NA (the regional and compensatory ballots) and 1 for the PL. The above clause provides that votes cast in the regional and compensatory ballots are counted together in order to determine the quota to allocate seats. The result of this is that in the NA, parties will be allocated more seats than they would have if the two ballots counted separately. 

If the votes casts in the two ballots were counted separately, the votes would be allocated more proportionately. This may be demonstrated by the following table. in this scenario, independent candidates received 10% of the regional votes and were allocated 14 seats, whilst political parties received 49.5% of the regional votes and 50.9% of the compensatory votes, and were ultimately allocated 386 seats.

Centre for Societal Advancement: The counting of votes and the compensatory votes applicable to political parties must be exactly the same, with Non-Partisan Associations administering the Non-Partisan Candidates.

Micheal Atkins: A single ballot for provincial legislatures causes the results to be disproportional, violating S105 of the Constitution. The altered seat allocation calculation maintains the disproportionality. The underlying logical problem of individuals being listed on the same ballot as parties in a proportional representation election cannot be cured. Minor changes can be made to the seat allocation mechanism, which can partly mitigate the numerical effects (albeit with other numerical side-effects), but this does not remove the principle of disproportionality, or the effect of votes cast in favour of independent candidates.

The inclusion of regional ballots in PR calculations for the National Assembly violates the S46 requirement of “in general, proportional representation”, and the S19 right to fair elections. The remedy is straightforward. After calculating the seat allocations for elections in regions, and after any of the 400 seats in the National Assembly are allocated to independent candidates, the PR calculations for the rest of the 400 seats should be carried out entirely on the basis of the separate PR ballot.

Vusumuzi Gcuma: Why are NCOP seats not available to independent candidates to contest?
	CLSO:  •
It has been explained to the committee that the Bill does reflect the constitutional requirement of general proportional representation.

• Although proportional representation is a requirement that is not exclusively for political parties, it is practically difficult to provide for proportional representation with independents as they can only hold 1 seat, even though they may receive more votes than a political party.  

• To allow ICs to contest compensatory PR seats would distort the proportional representation requirement and also run the risk of the NA seats being unfilled.

IEC: 

• The issue raised is the fact that a province does not have 2 ballots like the national assembly. However, the provincial legislature should be likened to the regional seat calculations where independents are included and compete on the same basis as the parties and therefore a spilt is not indicated. A spilt would furthermore require some sort of geographical determination inside the provinces, which, is not provided for in the Bill.

• The claim is also not properly explained and runs counter to the basic thesis that increases in the average district magnitude increases the proportionality of an electoral system. Further explanation is necessary to fully understand the claim.
The inclusion of regional ballots in PR calculations for the National Assembly “violates the s 46 requirement of ‘in general, proportional representation’, and the s 19 right to fair elections”.

Referencing the IEC’s proposal that a second ballot is required for the National Assembly to meet the constitutional requirement of proportionality, the Submission argues that “the calculation of PR totals using both regional and PR ballots is incorrect, and creates a situation where the disproportionality of the regional ballots (having had votes and seats for independents removed) is transferred to the overall PR calculations”. 

The quota is determined by the sum of valid votes across both ballots. Party votes are also determined from both ballots before being divided by the quota. This is similar to the overall municipal calculations in LGEs and remains proportional in general.


	Revert back to 2 Ballots or keep 3?

Change to 66 District based regions and a 4 ballot system or keep 3?

Count 2 ballots separately to improve proportionality or keep counting together?

After calculating the seat allocations for elections in regions, and 400 seats in the National Assembly are allocated to ICS, the PR calculations for the rest of the 400 seats should be carried out entirely on the basis of the separate PR ballot.

Include ICs in NCOP seat allocation or not?

	It ensures that vacancies for independent candidates are filled through a recalculation.
	n)iii)

Clause
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Schedule 1A:

Item 7 (2)(a) and (b)

	Civil Society (1218 Signatures), Independent Candidates Association, Vusumuzi Gcuma: We reject as undemocratic that vacancies are filled by recalculation, in the event of death or sickness a member of parliament must be elected via by-election. 

The current amendment bill fails to pass the test of constitutionality on the amended clauses as stated and to fulfil the Constitutional Court's sentiment that the vote of each and every citizen is a badge of dignity and of personhood. Quite literally, it says that everybody counts.

Michael Atkins: The method of filling vacancies relies on a defective recalculation method that is unnecessarily complicated, and that has a built-in bias in favour of larger parties, violating the S19 right to fair elections. 

a) There are several logic and drafting errors, primarily in Schedule 1A: a. The “Quota” in the signature requirement refers to a figure that is substantially higher than that assumed to apply, being the Quota for the National Assembly under the existing system. 

b) Items 7 and 12 of Schedule 1A are inconsistent with respect to the manner in which they deal with equivalent situations in the National Assembly and provincial legislatures. 

c) Item 22 incorrectly says to disregard the seat in the ensuing recalculation of an independent candidate who vacates their position. 

d) Item 22 refers to Items 7 and 12 for filling a vacancy, but neither Item 7 nor Item 12 allow for this reference from Item 22. 

e) Items 7 and 12 do not deal with an independent candidate winning seats in both the National Assembly and a provincial legislature. 

The remedy is simple. Vacancies can be filled by using the original seat allocation calculations, and allocating the seat to the party or candidate with the highest Remainder out of those parties and candidates that have not yet secured a Remainder seat. This is awarding the seat to the next on the list of Remainders.

New Nation Movement: In De Lille v Speaker of the National Assembly, the Court said “A suspension of a member of the Assembly from Parliament for contempt is not consistent with the requirements of representative democracy. That would be a punishment which is calculated to penalise not only the member in contempt, but also his or her party and those of the electorate who voted for that party who are entitled to be represented in the Assembly by their proportionate number of representatives.” The principle to be derived from this case is that the electorate are entitled to be represented in the National Assembly by their proportionate number of votes and representatives. The Bill’s proposal of a recalculation violates that very principle. 
It is for this very reason that in no other context do we replace one political party with a different political party if a party loses its seat. It is for that reason that we have by-elections instead of recalculations. 

A vote is not a numeric exercise that can be recalculated and replaced. A vote for an independent candidate is a not only just a vote for that individual, but a vote that rejects party politics. In as much as vote for the ANC is a vote against the DA and its policies. It is therefore unconscionable that a Bill would propose a recalculation method that could potentially result with an independent candidate being replaced by a political party. This is a form of disenfranchisement. As members of political parties, can you imagine a situation where your party won a seat, but then lost that seat to a party who is the antithesis of your party, not because that was the will of the people, but because of a recalculation from a vacancy? If the Committee does not see any democratic issues with this principle, then we would challenge the Committee to make the same rule apply in the context of political parties. 

We find ourselves in this situation because the Committee chose not to follow a constituency-based system and therefore has regions that it alleges are too big to hold by-elections and find ourselves doing mental gymnastics and pitching unprecedented and constitutionally unsound solutions. 

There is also the political risk that this system creates for independent candidates. Political killings are a reality in South Africa and creating a system that incentives people to remove independent candidates from their positions in order to potentially hand that seat to a political rival via recalculation is a threat that this Committee should take into consideration. 

Recommendation: Running Mate System - whereby an independent candidate can nominate a potential replacement before the election. This is a system that enhances the values of openness and transparency creates a cost effective, simple, and certain line of succession. Most importantly it reflects the will of the people which is foundational to this democracy.

Organisation for Undoing Tax Abuse: (o)(iii) The votes and seat allocated to the independent candidate – who has vacated the seat – will be discarded. Based on this recalculation, the vacant seat is awarded to an eligible independent candidate or party – with the next highest votes – that contested the preceding election. This means that the seat may go to a political party, not with certainty to another independent candidate. This goes against the wishes of the voter who specifically wanted an independent candidate to represent them, not a political party. This concern is linked with the concern raised that Votes cast for the independent will be wasted, going against the wishes of the electorate.
	CLSO
•by-elections are not practical during a term, administratively burdensome and costly.
that to “reserve” as seat for an IC (if an IC vacated) or a member of a party (if a member of that specific party vacated), could risk a seat being allocated in an unfair manner which could offend the principle of vote of equal value.
•The committee was discouraged by the use of a running-mate, as voters may not want their candidate replaced as they voted for that particular person.
IEC
•vacancies filled by using the original seat allocation calculations  could theoretically allocate seats to contestants with few votes in the elections. Also, during the 5-year term, remainders may be depleted. Without a re-calculation, there could be a shortage of remainders to allocate seats to.

Based on the submissions, additional refinements were proposed to optimize the seat calculation formula. These refinements concern Item 7 2(a) and (b), Item 12(d), Item 22, and Item 23.
Item 7 2(a) and (b)

(2) (a) If an independent candidate has been allocated more than one seat in a region, he or she is allocated one seat and forfeits any additional seat.

(b) Where an independent candidate has been allocated a seat in more than one region, he or she is allocated the seat in the region where he or she received the most number of votes and shall forfeit any additional seats. Drafting Proposal: 
Item 12(d)

(d) The number of seats to be awarded for the purposes of paragraph (f) in respect of such province to a party or independent candidate participating in the recalculation must, subject to paragraph (e), be determined by dividing the total number of votes cast in favour of such party or independent candidate in such province by the amended quota of votes per seat indicated by paragraph (c) for such province. 

Filling of Vacancies

Item 22

(1) In the event of a vacancy in a region or provincial legislature with respect to a seat allocated to an independent candidate, the chief electoral officer must in writing allocate the seat by recalculating the result as follows: 

(a) disregarding the votes allocated to the independent candidate causing the vacancy;

(b) disregarding the votes and seats allocated to the independent candidates already in office; and

(c) recalculating the result for the region or provincial legislature in terms of the provisions in subitem 3.

(2) The vacant seat is awarded to an eligible independent candidate or party that contested the preceding election in terms of subitem 1(c).

(3)  (a) An amended quota of votes per seat must be determined in respect of such region or province by dividing the total number of votes cast in the region or province, minus the number of votes cast in the region or province in favour of the party or independent candidate causing the vacancy, minus the votes cast in such region or province in favour of independent candidates already allocated one seat, by the number of seats, plus one, determined in terms of item 4 or item 8 in respect of the region or province concerned, minus the seats held by independent candidates in terms of paragraph 5(i) or 11(f).

(b) The result plus one, disregarding fractions, is the amended quota of votes per seat in respect of such region or province for purposes of the said recalculation.

(c) The number of seats to be awarded for the purposes of paragraph (e) in respect of such region or province to a party or independent candidate participating in the recalculation must, subject to paragraph (d), be determined by dividing the total number of votes cast in favour of such party or independent candidate in such region or province by the amended quota of votes per seat indicated by paragraph (b) for such province. 

(d) Where the result of the recalculation in terms of paragraph (c) yields a surplus not absorbed by the number of seats awarded to a party concerned or independent candidate who has not been awarded a seat, such surplus competes with other similar surpluses accruing to any other party, parties or independent candidates participating in the recalculation, and any seat or seats in respect of such region or province not awarded in terms of paragraph (c), must be awarded to the party, parties or independent candidates concerned in sequence of the highest surplus.

(e) The aggregate of such a party's awards in terms of paragraphs (c) and (d) in respect of such region or province, subject to paragraphs (f) and (g), indicates that party's or independent candidate’s final allocation of the seats determined under item 4 or item 8 in respect of that region or province.

(f) In the event of a party being allocated an additional number of seats in terms of this item and if its list in question then does not contain the names of a sufficient number of candidates as set out in item 7(1) or item 12(1), the process provided for in item 7 or item 12 must be repeated with the changes required by the context until all seats have been allocated.

(g)  In the event of an independent candidate being allocated more than one seat in terms of this item, the procedure provided for in item 7 and item 12, must be repeated with the changes required by context until all seats have been allocated.

Item 23

(1) Should any party or independent candidate stand to lose a seat during the recalculation contemplated in item 22, the party or independent candidate will retain the seat.

(2) A recalculation must be done as follows:

(a) disregarding the votes and seat allocated to the party or independent candidate contemplated in subitem (1);

(b) disregarding the votes and seats allocated to independent candidates already in office; and

(c) recalculating the result for the region or provincial legislature in terms of the provisions in item 7 or item 12.  

	Fill ICs seats with By-elections or recalculation?

Fill vacancies using the original seat allocation calculations, and allocating the seat to the party or candidate with the highest Remainder out of those parties and candidates that have not yet secured a Remainder seat. OR keep recalculations.

OR introduce running mates to fill positions.

OR only allow seats to be filled ICs.

	It provides that independent candidates contesting in more than one region cannot aggregate their votes. 
	n)iv)

Clause

10

Schedule 1A:

Item 7 (2)(c)
	Inclusive Society Institute, Mahomed Farouk Cassim,  Civil Society (1218 Signatures): independent candidates are juxtaposed against political parties, and not candidates representing political parties. To achieve an outcome which is proportional, in general, under the proposed system, is not possible.

Therefore, the Institute’s conclusion is that a vote for an independent candidate must be of equal value to that of a party, at least insofar as it will not distort proportionality, in general. The discarding of non-aggregated votes goes against this principle. 

The second problem of independent candidates’ votes being discarded in provinces due to them not being aggregated, which could distort general proportionality in a particular region.

Remedy: Aggregate Votes for Independent Candidates or register them in one region and have a 300/100 split for Regions/Compensatory to make it proportional.

OR division of National Assembly seats in regional seats and national compensatory seats be removed from the Bill and that the allocation of all seats in the National Assembly be done on an equal basis between independent candidates and political parties, along the same lines as that for provincial legislatures.

Whilst the total number of seats is calculated for the single national constituency, the IEC will still distribute elected representatives in accordance with provincial-to-national and national-to-national party lists as is the current position.

Then the only difference between the way in which the allocation of seats are made between parties and independent candidates are that the excess votes – that is more votes than needed to be elected – are discarded.

This will quite likely fall foul of section 9 of the Constitution. An aggravating factor is the fact that the Bill does not adopt a similar approach in the allocation of seats in provincial legislatures. For those seats, the different types of candidates are treated the same in the allocation calculation. That raises serious doubts as to the justifiability of the differentiation in allocating seats in the National Assembly.

Citizens Parliament: The Bill provides that independent candidates contesting in more than one region cannot aggregate their votes. The proposed recognition of the current Municipality Districts and Metros as Constituency Districts would easily solve this problem if properly implemented.

Organisation for Undoing Tax Abuse: Should independent candidates contest more than one region for a seat in the NA, the votes cast in the regions not reaching the highest figure, will be discarded. Such an approach wholly limits proportional representation by the discarding of votes in favour of the independent candidate which is in contrast to the wish of the electorate when they cast their votes in other regions.
Independent Candidates Association: We believe clause 57A Item 7(2)(c) is unconstitutional because: 
Firstly, it prevents independent candidates from meeting the requisite votes threshold or ‘quota’ in order to be allocated a seat by limiting the votes considered to one region, despite the fact that if the total votes across regions were aggregated, an independent candidate may meet the quota. This violates the proportionality requirement as the total votes cast will not be reflected in the total seats allocated. 

Secondly, it arbitrarily discriminates against independent candidates compared to political parties, whose votes are ultimately aggregated as a result of the fact that they may compete for both regional and compensatory seats. This is made clear by clause 57A item 6(b), which states: “The number of seats to be awarded to a party for the purposes of paragraph (d) must, subject to paragraph (c), be determined by dividing the total number of votes cast on both the regional and compensatory ballots in favour of such party by the quota of votes per seat determined in terms of paragraph (a)”. Therefore, political parties may be awarded seats based on all/ votes received, put not independent candidates, violating the proportionality requirement, as well as the right to equality. 

Compensatory Seats 

Clause 57A Item 1 of Schedule 1A to the Bill states as follows: “The seats in the National Assembly are as determined in terms of section 46 of the Constitution and item 7 of Schedule 3 and are allocated as follows: 

(a) Half the seats are filled by independent candidates and candidates from lists of candidates of parties contesting the nine regions and these shall be referred to as regional seats; and 

(b) half the seats are filled by candidates from lists of candidates of parties and these shall be referred to as compensatory seats”. The result of this clause (the wording of which has changed from the first draft of the Electoral Bill, but which in substance remains the same) is that independent candidates are only allowed to compete for half of the seats in the NA - the regional seats. Independent candidates cannot compete for compensatory seats. The result of this is two-fold: 

Firstly, the votes cast for independent candidates are outright precluded from being proportionally translated into seats, as independent candidates may only stand for half of the seats in the NA. Therefore, the total 400 seats in the NA will never reflect the total votes cast, whether for independent candidates or parties. This violates the proportionality requirement. 

Secondly, this has an effect on the quota for an independent candidate to be allocated a seat (which equals the votes cast divided by 200 plus one) versus the quota for parties (which equals the votes cast divided by 400 minus one). This calculation is apparent from the following clauses: Clause 57A Item 5 of Schedule 1A, which sets out the allocation of regional seats: 

“(a) A quota of votes per seat must be determined in respect of each region by dividing the total number of valid votes cast in a region by the number of seats, plus one, reserved for such region under item 4. 

(b) The result plus one, disregarding fractions, is the quota of votes per seat in respect of a particular region. 

(c) The number of seats to be awarded for the purposes of paragraph (e) in respect of such region to a party or Independent candidate must, subject to paragraph (ad), be determined by dividing the total number of votes cast in favour of such party or independent candidate in a region by the quota of votes per seat indicated by paragraph (b) for that region”.

Versus Clause 57A item 6 of Schedule 1A on the allocation of compensatory seats: 

(a) A quota of votes per seat must be determined by dividing the total number of valid votes cast for parties on both the regional and compensatory ballots by the toial number of seats in the National Assembly, plus one, minus seats won by independent candidates, and the result plus one, disregarding fractions, is the quota of votes per seat. 

(b) The number of seats to be awarded to a party for the purposes of paragraph (d) must, subject to paragraph (c) be determined by dividing the total number of votes cast on both the regional and compensatory ballots in favour of such party by the quota of votes per seat determined in terms of paragraph (a)”.

Accordingly, the quota for an independent candidate to be awarded a seat is higher than for a party. This violates the right to equality.

Surplus Seats

Clause 57A item 5(d) of Schedule 7A to the Bill provides that in the NA, independent candidates may be allocated regional surplus seats; therefore, they may be allocated a surplus seat despite not originally meeting the seat quota. This allocation will take place by allocating a surplus seat in the sequence of the highest surplus. However, in allocating compensatory seats, for which only political parties may compete (as discussed above), clause 57A Item 6(a) to (c) the Bill provides that all votes received for political parties will be totalled and all votes for independent candidates will be deducted, therefore both the quota for seat allocation and surplus seat allocation will be less than for regional seats. The above clause accordingly violates the proportionality requirement, by not translating votes into seats, and the right to equality, favouring political parties.

Vusumuzi Gcuma:  On the Forfeiture of seats if you registered less number of candidates than the number of seats you won. This is not democratic, because you are not only punishing the political party in question but you are also punishing the voters who voted for that party, in fact you are disenfranchising them.
	CLSO:

•This provision could arguably be interpreted as infringing upon section 19 (3) of the Constitution, in that it prevents an IC from standing for public office, as it creates 

•We have provided the committee with extensive advice on the limitation of rights - i.e. that if a provision differentiates between people or categories of people (ICs and Parties) It must bear a rational connection to a legitimate government purpose or it will be deemed unconstitutional.

•Therefore, the question is what is the purpose behind preventing an IC from aggregating its votes. Why would an IC be allowed to contest more than one region for an NA seat but only the votes of one region meeting the threshold are taken into account for a seat and not the votes obtained in the other regions.
IEC:
Three (primary) factors determine the proportionality of an electoral system: 

Electoral threshold: Refers to the minimum share of votes, in percentage, that a party or candidate must win to obtain a seat in parliament.

The district magnitude: The number of candidates to be elected in an electoral district

The electoral formula: Is the mathematical equation that determines how votes are translated into parliamentary seats.
Across all three factors, South Africa’s electoral system is ranked among the most proportional in the world. There is no electoral threshold, meaning that relatively few votes are wasted.

	· Retain non-aggregation; or

· Aggregate Votes for Independent Candidates or 

· register them in one region and have a 300/100 split for Regions/Compensatory to make it proportional or

· Remove NA regional and national compensatory seats from the Bill so allocation of all seats be done on an equal basis between independent candidates and political parties,



	
	
	
	
	

	Unrelated to A-list but raised by most submissions
	Majority MAC 
	Inclusive Society Institute, 70s Group, Centre for Societal Advancement, Mahomed Farouk Cassim, Citizens Parliament,  Civil Society (1218 Signatures); Defend Our Democracy (56 Organsations), Independent Candidates Association, New Nation Movement, Vusumuzi Gcuma:
 : Districts as constituencies rather than provinces and Majority MAC report view.

a) On 2 September 2022, the Council for the Advancement of the South African Constitution, My Vote Counts, Rivonia Circle, the Ahmed Kathrada Foundation and Defend our Democracy convened an ‘Electoral Reform Indaba’ in Johannesburg. The civil society Indaba was hosted to gain a better understanding of the current Electoral Amendment Bill. The Indaba concluded that the Bill as it stands is flawed. 

b) The fundamental problem with our current electoral system is that members of Parliament are not chosen directly by the people. We want a system which allows the electorate to directly elect representatives and to be able to directly hold them accountable for decisions they make and the oversight they conduct. They must primarily represent and account to those that elected them. 

c) Moreover, the Bill ignores the findings of a litany of statutory commissions over the past two decades including the 2003 Frederik van Zyl Slabbert Report, the 2006 Parliament Report of MP Pregs Govender, the 2017 Kgalema Motlanthe High Level Commission and this year’s Zondo Commission Report. 

Institute for Race Relations via Cilliers & Gildenhuys

a) That the Committee extends the window for all South Africans to participate in the public comment process by at least an additional three weeks; and 

b) That this extension be formally and widely communicated and published on/before Friday, 9 September 2022.
	
	Use MAC majority district level constituencies or retain current provincial based regions
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