Report of the Portfolio Committee on Public Works and Infrastructure on the Expropriation Bill [B 23B – 2020], dated 20 September 2022.
The Portfolio Committee on Public Works and Infrastructure, having considered the subject of the Expropriation Bill [B23 – 2020] (National Assembly – sec 76), referred to it and classified by the Joint Tagging Mechanism (JTM) as a section 76 Bill, reports as follows:
The committee recommends approval of the Bill with amendments as follows:
1. Introduction

Amendments made to the Expropriation Bill [B23-2020]

The committee engaged with the public, organised citizen groups, political parties, traditional leaders across the country to learn their views on the Bill that was tabled {Expropriation Bill [B23-2020]}. It had further engagements with stakeholders, citizens and civil society organizations to listen to formal presentations on specific clauses of the bill. The committee further collected views from broader society through email and WhatsApp to deepen its understanding of the views of the public. 

Following these deliberations, the committee engaged with the Department of Public Works and Infrastructure and the Office of the Chief State Law Advisor to amend clauses to the Expropriation Bill.
This report must be read with the amended version (Expropriation Bill [B23 B –2020]). The new version of the bill is infused with the views of the public and the legal expertise of the Department, Parliament and the State Law Advisors.  This report does not attempt to cover every aspect of the amendments, as it is evident in the amended version that accompanies this report to the National Assembly. In compliance with National Assembly Rule 288 (3) (d), the committee reports on the following clauses and their amendments and as per Rule 288(3) (e) specifies after each whether the committee unanimously agreed. 

2. Committee Engagement 
· Clause 1– Definitions of the Act
The majority of the committee voted in favour of the clause. Amendments were made as follows:

1. On page 4, from line 38, to omit the definition of “claimant” and to substitute the following definition:

" ‘claimant’ means a person who has lodged a claim for compensation; ".
2. On page 4, from line 41, to omit the definition of “court” and to substitute the following definition:

" ‘court’ means a Division of the High Court or a court of similar status within whose area of jurisdiction—

(a) the immovable property in question is situated;
(b) the movable property in question is situated at the time the expropriating authority implements section 5 or 20; or
(c) the owner of the moveable or intangible property in question resides or has its principal place of business;".

3. On page 5, from line 4, to omit the definition of “date of expropriation”.
4. On page 5, from line 6, to omit the definition of “deliver” and to substitute the following definition:

" ‘deliver’, in relation to any document, includes delivery by hand, post, registered post and by electronic communication as defined in section 1 of the Electronic Communications and Transactions Act, 2002 (Act No. 25 of 2002);".

5. On page 5, in line 8, to omit the definition of “Department” and to substitute the following definition:

"‘Department’ means the Department responsible for Public Works and Infrastructure;"
6. On page 5, from line 10, to omit the definition of “disputing party” and to substitute the following definition:

" ‘disputing party’ means an owner, mortgagee, holder of a right, including an owner and holder of a right contemplated in section 20, expropriated owner or expropriated holder who rejects the expropriating authority’s offer of compensation;".

7. On page 5, from line 13, to omit the definition of “expropriated holder”.
8. On page 5, from line 15, to omit the definition of “expropriating authority” and to substitute the following definition:

" ‘expropriating authority’ means an organ of state or person empowered by this Act or any other legislation to expropriate property or to bring about the compulsory acquisition of property contemplated in section 2(4) for a public purpose or in the public interest;".
9. On page 5, from line 17, to omit the definition of “expropriation” and to substitute the following definition:
" ‘expropriation’ means the compulsory acquisition of property for a public purpose or in the public interest by an expropriating authority, or an organ of state upon request to an expropriating authority, and ‘‘expropriate’’ has a corresponding meaning;".
10. On page 5, in line 20, to omit the definition of “holder of a right” and to substitute the following definition:
" ‘holder of a right’ means the holder of an unregistered right in property, but excludes an unregistered owner;".

11. On page 5, in line 23, to omit the definition of “Master” and to substitute the following definition:
" ‘Master’ means the Master of the High Court for the Division with the necessary jurisdiction;".

12. On page 5, in line 27, before "where" to insert "means the owner of property at common law and" and to omit "is" and to substitute "must be" and to omit "means".

13. On page 5, from line 49, to omit paragraph (i) and to substitute the following paragraph:
"(i) includes an authorised representative of the owner, who is ordinarily resident in the Republic;".

14. On page 5, from line 57, to omit the definition of “public purpose” and to substitute the following definition:
" ‘public purpose’ includes any purposes connected to the administration of any law by an organ of state, in terms of which the property concerned will be used by or for the benefit of the public;".

15. On page 5, in line 62, to omit "28" and to substitute "26".

16. On page 6, from line 1, to omit the definition of “service” and to substitute the following definition:
" ‘service’ means service as contemplated in section 22(1), and ‘‘serve’’ has a corresponding meaning;".

17. On page 6, in line 4, to omit the definition of “this Act” and to substitute the following definition:
" ‘this Act’ includes any regulations made under this Act;".

18. On page 6, from line 5, to omit the definition of “unregistered right” and to substitute the following definition:
" ‘unregistered right’ means a right in property, recognised and protected by law, including customary law, which does not require registration and includes a right to occupy or use land;".

19. On page 6, from line 8, to omit the definition of “valuer” and to substitute the following definition:
 

" ‘valuer’ means a person who is suitably qualified to value particular property and includes a person registered as a professional valuer or professional associated valuer in terms of section 19 of the Property Valuers Profession Act, 2000 (Act No. 47 of 2000).".

· Clause 2– Application of the Act
The majority of the committee voted in favour of the clause.
1. On page 6, in line 17, after "property" to insert "or cause it to be acquired under subsection (3)".

2. On page 6, from line 19, to omit subsection (2) and to renumber subsections (3) and (4) accordingly.

3. On page 6, in line 23, to omit "22" and to substitute "20".

4. On page 6, from line 26, to omit subsection (4) and to substitute the following subsection:
"(4) An expropriating authority may expropriate property in terms of a power conferred on it by law of general application and in accordance with sections 5 to 25 and 29."
5. On page 6, after line 28, to add the following subsection:

"(5) The power to expropriate includes the power to acquire a right to use property temporarily."
· Clause 3– Powers of Minister to expropriate
The majority of the committee voted in favour of the clause.

1. On page 6, from line 34, to omit subsection (2) and to substitute the following subsection:
"(2) The Minister may expropriate property on behalf of an organ of state, which has been established by or under any law but is not an expropriating authority, if—
(a) the member of the executive responsible for the administration of that law requests the Minister to do so in writing; and
(b) the Minister is satisfied that the organ of state requires the property for a public purpose or in the public interest.".

2. On page 6, from line 38, to omit subsection (3) and to substitute the following subsection:
"(3) The Minister’s power to expropriate property in terms of subsections (1) and (2) includes the power to expropriate property to be used for the provision and management of the accommodation and land and infrastructure needs of an organ of state.".

3. On page 6, from line 42, to omit subsection (4) and to substitute the following subsection:
"(4) Where only a portion of a land parcel is to be expropriated, the Minister may expropriate that portion together with the remainder of the land parcel, if—
(a) the owner so requests; and
(b) the Minister is satisfied that partial expropriation would impair the use or potential use of the remainder, and that it would be just and equitable to the owner to expropriate the remainder.".

4. On page 6, from line 52, to omit paragraph (b) and to substitute the following paragraph:
"(b) the right to possession of the property vests in the relevant organ of state in terms of section 9;".

5. On page 6, from line 54, to omit paragraph (c) and to substitute the following paragraph:
"(c) subject to section 9(5)(b), the relevant organ of state is liable for the fees, duties and other charges which would have been payable by that organ of state in terms of any law if it had purchased that property; and";

· Clause 4- Delegation or assignment of Minister’s powers and duties
The majority of the committee voted in favour of the clause. Amendments were made as follows:

1. On page 7, from line 5, to omit section 4 and to substitute the following section:
"(1)
Subject to subsection (2), the Minister may delegate or assign, either generally or in relation to a particular property or a particular case, a power or duty under this Act to an official of the Department.
(2) The Minister may not delegate or assign the powers or duties conferred by sections 3, 20(1), 21(1) and 26."
· Clause 5- Investigation and gathering of information for purposes of expropriation
The majority of the committee voted in favour of the clause. Amendments were made as follows:

1. On page 7, from line 14, to omit subsection (1) and to substitute the following subsection:

"(1) The expropriating authority must consider all relevant factors when deciding whether to expropriate property and must ascertain—

(a) the suitability of the property for the required purpose;  
(b) the existence of registered and unregistered rights in the property; and
(c) facts relevant to calculating an amount of compensation that accords with section 12 and formulate an offer of just and equitable compensation for each person, who would be affected if the property were expropriated.".

2. On page 7, in line 19, to omit the comma after "may".

3. On page 7, in line 20, before "in" to insert "authorise".

4. On page 7, in line 21, to omit "for purposes of subsection (1)(a), authorise" and to omit "or persons".
5. On page 7, in line 22, after "expertise" to insert ", for the purposes of subsection 1(a),"
6. On page 7, from line 34, to omit paragraph (b) and to substitute the following paragraph:
"(b) a valuer to enter upon the land and any building on such land and to do the necessary inspections and investigations for the purpose of valuing it.".

7. On page 7, from line 37, to omit subsection (3) and to substitute the following subsection:
"(3)
No person contemplated in subsection (2) may enter the property without written authorisation from the expropriating authority and—
(a) the written consent of the owner or occupier of the property, including the written consent of the owner or occupier of a property contemplated in subsection (2)(a)(v), to perform an act contemplated in subsection (2); or
(b) in the event of the owner or occupier refusing or failing to grant consent contemplated in paragraph (a), a court order authorising entry on to the land, including any building thereon, for purposes of conducting the investigations contemplated in subsection (2).".

8. On page 7, from line 48, to omit subsection (4) and to substitute the following subsection:
"(4) The valuer contemplated in subsection (2)(b) may—
(a) require the owner or occupier of the property to give access to a document in the possession or under the control of the owner or occupier which the valuer reasonably requires for the purposes of valuing the property;
(b) extract information from or make copies of a document to which access is given in terms of paragraph (a);
(c) in writing require the owner or occupier of the property to provide, either in writing or orally, particulars of the property that are reasonably required for the purposes of valuing the property; and
(d) despite the provisions of any law to the contrary, require the municipality in whose area the land is situated, to provide—
(i) access to building plans of improvements on such land;
(ii) a copy or copies of building plans relating to the land and any improvements at the cost of the valuer or valuers; and
(iii) information about municipal property rates or other charges, land use rights such as zoning, the availability of engineering services, in the possession of the municipality concerning the land which are reasonably required for the valuation of the said land by the valuer.".

9. On page 8, from line 9, to omit subsection (5) and to substitute the following subsection:
"(5)
Unless the information has already been, obtained, the expropriating authority must—
(a) deliver a notice to the following persons to provide the names and addresses of all holders of rights in the property known to them, as well as particulars of those rights, by written reply within 20 days of delivery of the notice:
(i) the owner;
(ii) a person apparently in charge of the property; 
(iii) the holder of a right, known to the expropriating authority; and 
(iv) the mortgagee; and
(b) consult, if the property is land—
(i) the Departments responsible for rural development and land reform, for environmental affairs, for mineral resources and for water and sanitation and any other organ of state whose functions and responsibilities will be materially affected by the intended expropriation, for the purposes of establishing the existence of and the impact of expropriation on rights therein; and
(ii) the municipality as contemplated in section 6, unless the expropriating authority is the municipal council.".

10. On page 8, from line 27, to omit subsection (6) and to substitute the following subsection:
"(6)
(a) A person contemplated in subsection (2) must—

(i) provide the owner or occupier of the property with a copy of the written authority;

(ii) at all times while performing any authorised act, be in possession of the written authority; and
(iii)  provide written identification to the owner or occupier of the property by means of an official identification document.



(b) The owner or occupier of the property may refuse entry to the property to

a person contemplated in subsection (2) who fails to comply with paragraph (a), or may refuse to allow an act contemplated in subsection (2).".

11. On page 8, from line 39, to omit subsection (7) and to substitute the following subsection:
"(7)
If the property in question is damaged through an act contemplated in subsection (2), an affected person may deliver written demand to the expropriating authority and the expropriating authority must repair the damage to a reasonable standard or compensate for the damage without undue delay.".

12. On page 8, from line 43, to omit subsection (8) and to substitute the following subsection:
"(8) Any legal proceedings arising out of a claim under subsection (7) must comply with the Institution of Legal Proceedings Against Certain Organs of State Act, 2002 (Act No. 40 of 2002)."
13. On page 8, after line 45, to add the following subsections:
"(9) The powers, authority and obligations conferred or imposed by this section are subject to the laws governing the protection of personal and private information, and must be exercised accordingly.


(10) If the property is not land, the expropriating authority may authorise a suitably qualified person or valuer to ascertain its suitability and value for determining an amount of compensation to be offered."
· Clause 6

The majority of the committee voted in favour of the clause. Amendments were made as follows:

1. On page 8, from line 47, to omit subsection (1) and to substitute the following subsection:
"(1) When considering whether to expropriate land, an expropriating authority must, if not already established, make a written request to the municipal manager of the municipality where the land is situated to explain how the contemplated expropriation would affect municipal planning.".

2. On page 8, in line 56, to omit paragraph (d) and to substitute the following paragraph:
"(d) other details that the expropriating authority considers necessary.".

3. On page 8, from line 57, to omit subsection (3) and to substitute the following subsection:
"(3) The municipal manager must deliver a written response to the request contemplated in subsection (1) within 20 days of receipt or within a reasonable time to be agreed between the expropriating authority and municipal manager".

· Clause 7
The majority of the committee voted in favour of the clause. Amendments were made as follows:

1. On page 9, from line 7, to omit paragraph (a) and to substitute the following paragraph:
"(a) serve a notice of intention to expropriate on the owner, mortgagee and holder of a right known to it at the time; and".

2. On page 9, in line 9, to omit ", in accordance with" and to substitute "under".

3. On page 9, in line 10, to omit "24(2)" and to substitute "22(2)".

4. On page 9, from line 11, to omit subsection (2) and to substitute the following subsection:


"(2) A notice of intention to expropriate must include—
(a) a statement of the intention to expropriate the property;
(b) a full description of the property;
(c) a short description of the purpose for which the property is required;
(d) the address at which documents detailing the purpose of the expropriation may be inspected and at which particulars of the purpose may be obtained during business hours;
(e) the reason for the intended expropriation of that particular property;
(f) the intended future date of expropriation and, where the expropriation is for temporary use of the property in the future, the intended period of such temporary use;
(g) the future date on which the expropriating authority intends to take possession of the property;
(h) an invitation to any person who may be affected by the intended expropriation to lodge with the expropriating authority within 30 days after the publication of the said notice—
(i) any objections to the intended expropriation;
(ii) any submissions relating to the intended expropriation;
(iii) a postal address, email address or facsimile number for the expropriating authority to communicate with that person; and
(iv) the preference of official language for further written communication;
(i) the names of the recipients of the notice and their interest in the property;
(j) a directive to the owner, mortgagee and a holder of a right contemplated in subsection (1)(a) to deliver, within 30 days of service of the notice, a written list of the names and addresses of any holders of rights, other than those listed, and particulars of those rights of which the recipient is aware;
(k) an offer of compensation which the expropriating authority considers just and equitable and an explanation of how the amount 
was arrived at with reference to supporting information; 
(l) a statement that the expropriating authority may adjust the amount of compensation under sections 10 and 11, if a holder of a right, of whom the expropriating authority had no prior knowledge, later claims compensation; and
(m) a statement drawing attention to sections 14, 19, 23 and 25.".

5. On page 9, in line 48, to omit "contemplated in subsection (1)".

6. On page 9, from line 57, to omit paragraph (b) and to substitute the following paragraph:
"(b) the municipal manager of the municipality where the property is situated, unless the expropriating authority is the municipal council.".

7. On page 10, from line 1, to omit subsection (4) and to substitute the following subsection:
"(4) A person responding to a notice contemplated in subsection (1), within 30 days of the service or publication of the notice, must—
(a) deliver to the expropriating authority a written statement—



(i) stating whether he or she accepts the offer of compensation;
(ii) requesting further particulars under section 14; or
(iii) disputing the amount of compensation offered under section19;

(b) if the property is land, give the name and address of—
            (i) the lessee, whose unregistered lease of the whole or part of the property was concluded before the notice was issued, together with the lease or a certified copy;
              (ii) the buyer, to whom the property was sold but not yet transferred before the notice was issued, together with the contract of purchase and sale or a certified copy; or
(iii) the builder, who erected a building on the property in terms of a written building contract and holds a builder’s lien, along with the building contract or a certified copy; and

(d) state the address at which further documents in connection with the expropriation may be sent and the preferred language of communication.".

8. On page 10, from line 24, to omit subsection (5) and to substitute the following subsection:
"(5) The expropriating authority must consider the statements contemplated in subsection (4), as well as any objections or submissions lodged in terms of subsection (2)(h), in deciding whether to proceed with the expropriation of the property.".

9. On page 10, from line 27, to omit subsection (6). 

10. On page 10, from line 34, to omit subsection (7) and to substitute the following subsection:
"(7) (a) The expropriating authority may decide to expropriate the property after the amount of compensation has been agreed with the owner, mortgagee or holder of a right, or approved or decided by a court, subject to section 19(8).


       (b) If the expropriating authority decides—
(i) to expropriate, it must serve a notice of expropriation in terms of section 8(1) within a reasonable time; or
(ii) not to expropriate, it must inform the owner, mortgagee or holder of a right accordingly in writing within a reasonable time and must publish a notice in the Gazette of his or her decision not to proceed in terms of section 22(2).".

· Clause 8

The majority of the committee voted in favour of the clause.

1. On page 10, from line 50, to omit subsection (1) and to substitute the following subsection:
"(1) If the expropriating authority decides to expropriate the property, the expropriating authority must cause a notice of expropriation to be served upon the expropriated owner, mortgagee and expropriated holder in their preferred language.".

2. On page 10, from line 54, to omit subsection (2) and to substitute the following subsection:
"(2) The expropriating authority must cause a copy of the notice of expropriation to be—

                  (a) published in accordance with section 22(1)(c) or (2);
                   (b) delivered to a known holder of a right whose rights have not been expropriated; and

(c) if the property is land, delivered to—

                       (i) the municipal manager of the municipality where the property is situated, unless the expropriating authority is the municipal council;

(ii) the Directors-General responsible for rural development and land reform, environmental affairs, mineral resources, and for water and sanitation, and the accounting authority of any other organ of state whose functions and responsibilities will be materially affected by the intended expropriation;
(iii) if the expropriating authority is the executive authority of one of the departments or organs of state referred to in subparagraph (ii), delivery of the notice to the Director-General of that department or accounting officer of that organ of state is not required;
(iv) a mortgagee if the land is encumbered by a registered mortgage bond;
(v) the buyer, if the property is subject to a contract contemplated in section 7(4)(b)(ii); and
(vi)  the builder, if a building on the property is subject to a lien contemplated in section 7(4)(b)(iii).".

3. On page 11, in line 19, to omit "served as contemplated in subsection (1)".

4. On page 11, from line 25, to omit subparagraph (ii) and to substitute the following 
subparagraph:
"(ii) where the expropriation applies to a right in land, a description of the approximate area and position of the land subject to the right;".

5. On page 11, from line 31, to omit paragraph (e) and to substitute the following paragraph:
"(e) the future date of expropriation or, where the expropriation is for the temporary use of the property in the future, the intended period of such temporary use;".

6. On page 11, from line 34, to omit paragraph (f) and to substitute the following paragraph:
"(f) the future date on which the right to possession of the property will pass to the expropriating authority after expropriation;".

7. On page 11, from line 36, to omit paragraph (g) and to substitute the following paragraph:
"(g) subject to section 20, the amount of compensation agreed upon or approved or decided by a court under section 19.".

8. On page 11, from line 40, to omit paragraph (h).

9. On page 11, from line 45, to omit subsection (4) and to substitute the following subsection:
"(4) The notice of expropriation served as contemplated in subsection (1) must be accompanied by documents detailing the following:
(a) The date or dates on which the expropriating authority proposes to pay the compensation and any interest payable in respect thereof in terms of section 13;
(b) where the expropriation applies to a portion of a land parcel, a survey diagram or sketch plan showing the approximate position of such portion in relation to the whole;
(c) where the expropriation applies to a right in land, a survey diagram or sketch plan on which the approximate position of the right in land on such land is indicated, unless the right in land is accurately described without such survey diagram or sketch plan;
(d) an explanation of how the amount of compensation was arrived at, together with supporting documents;
(e) a statement that the expropriating authority may adjust the amount of compensation, if a holder of a right, of whom the expropriating authority had no prior knowledge before the compensation was agreed on or approved or decided by a court, later claims compensation; and
(f) a statement drawing the attention of the expropriated owner, expropriated holder or any other affected person to the provisions of section 25.".

10. On page 12, from line 11, to omit subsection (5) and to substitute the following subsection:



"(5) If the property expropriated is land—
(a) the expropriated owner must deliver or cause to be delivered to the expropriating authority, subject to section 23, within 30 days of the expropriating authority requesting the title deed to such land or, if it is not in his or her possession or under his or her control, written particulars of the name and address of the person in whose possession or under whose control the title deed is; and

(b) the person referred to in paragraph (a) in whose possession the title deed may be, must deliver or cause to be delivered the title deed in question to the expropriating authority within 20 days of the expropriating authority requesting it, subject to section 23.".

· Clause 9

The majority of the committee voted in favour of the clause.

1. On page 12, from line 18, to omit paragraph (a) and to substitute the following paragraph:
"(a) subject to paragraphs (c) and (d), the ownership of the property described in the notice of expropriation vests in the expropriating authority or in the person on whose behalf the property was expropriated, as the case may be, on the date of expropriation;".

2. On page 12, in line 23, to omit "are specifically" and to substitute "is expressly".

3. On page 12, from line 28, to omit paragraphs (c) and (d) and to substitute the following paragraphs, respectively:
"(c) in the case of a right to use property temporarily, the expropriating authority or the person on whose behalf the property was expropriated may as from the date of expropriation exercise that right for its duration; 
(d) with the exception of a mortgage, the property remains subject to all registered rights in favour of third parties, with which the property was burdened prior to expropriation, unless or until such registered rights are expropriated from the holder; and".

4. On page 12, after line 34, to add the following paragraph:
"(e) the date of expropriation may not be before the date of service of the notice of expropriation.".
5. On page 12, in line 40, to omit ", as the case may be".
6.  On page 12, from line 41, to omit subsection (3) and to substitute the following subsection:
"(3) (a) The expropriated owner or expropriated holder who is in possession of the property concerned must take all reasonable steps to maintain the property from the date of expropriation to the date referred to in subsection (2) or (4).
(b) The expropriating authority may recover any amount of depreciation caused by the wilful or negligent failure of an expropriated owner or the expropriated holder to maintain the property.
(c) The expropriating authority must compensate the expropriated owner or expropriated holder for costs necessarily incurred after the date of expropriation in respect of such maintenance.".

7. On page 12, from line 51, to omit subsection (4) and to substitute the following subsection:
"(4) If the expropriated owner or expropriated holder wishes to transfer the right to possession of the property before the date contemplated in section 8(3)(f) but the expropriating authority does not agree, the expropriated owner or expropriated holder may pass the right to possession to the expropriating authority by giving prior written notice of at least 20 days.".

8. On page 12, from line 60, to omit subsection (5) and to substitute the following subsection:
"(5) The expropriated owner or expropriated holder who is in possession of the property from the date of expropriation to the date referred to in subsection (2)(b), remains—
(a) entitled to the use of and the income from the expropriated property; and
(b) responsible for the municipal property rates, taxes, levies and other charges, and normal operating costs in respect of the expropriated property.".

· Clause 10

The majority of the committee voted in favour of the clause.

1. On page 13, in line 10, to omit "25" and to substitute "23".

2. On page 13, in line 42, to omit "7(2)(h)(i)" and to substitute "7(2)(j)".

· Clause 11
The majority of the committee voted in favour of the clause.

1. On page 13, from line 48, to omit subsection (1) and to substitute the following subsection:
"(1) A person who becomes an expropriated holder by the operation of section 9(1)(b), subject to section 10 and this section, is entitled to compensation.".

2. On page 14, from line 6, to omit paragraph (c) and to substitute the following paragraph:
"(c) except if this information was furnished in terms of section 10(1), request the expropriated holder to deliver to the expropriating authority, within 20 days of receipt of the notice, subject to section 23, a copy of any written instrument in their possession or under their control which evidences the unregistered right.".

3. On page 14, in line 14, to omit ": Provided that" and to substitute ", but".

· Clause 12 
The majority of the committee voted in favour of the clause. The following amendments were agreed to:

1. On page 14, from line 27, to omit "to be paid to an expropriated owner or expropriated holder".

2. On page 15, after line 18, to add the following subsection:
"(5) If the property is land, the expropriating authority must consider the amount of outstanding municipal property rates, taxes, levies and charges relating to the property when making an offer of just and equitable compensation.".

· Clause 13
The majority of the committee voted in favour of the clause.

1. On page 15, in line 25, to omit "17" and to substitute "15".

2. On page 15, from line 26, to omit paragraph (a).

3. On page 15, in line 31, to omit "17(5)" and to substitute "15(5)".

4. On page 15, in line 39, to omit "17(1), 19(2)" and to substitute "15(1), 17(2)".

5. On page 15, in line 40, to omit "20(1)" and to substitute "18(1)".

· Clause 14
The majority of the committee voted in favour of the clause.

1. Clause rejected.

· Clause 15
The majority of the committee agreed to reject this clause.
· Clause 16
The majority voted in favour of this clause.
1. On page 16, from line 40, to omit section 16 and to substitute the following section:
"Requests for particulars”
14. (1) The owner, mortgagee and holder of a right may request the expropriating authority, in writing, to provide reasonable particulars about the offer of compensation and particulars so requested must be furnished within 20 days of such request.
(2) If the expropriating authority fails to provide the requested particulars, the person making such a request in terms of subsection (1) may, on notice, apply to a court for an order directing the expropriating authority to comply with subsection (1) and the court may make such an order.
(3) An offer of just and equitable compensation remains in force until—
(a) revised by the expropriating authority;
(b) the amount of compensation has been agreed upon; or
(c) the compensation has been decided or approved by a court.".

· Clause 17
The majority voted in favour of this clause.

1. On page 17, in line 1, to omit the heading and to substitute the following heading:



"Payment of compensation".

2. On page 17, in line 2, to omit "18, 19 and 20" and to substitute "16, 17 and 18" respectively.

3. On page 17, from line 5, to omit "18, 19 and 20" and to substitute "16, 17 and 18" respectively.

· Clause 18
The majority voted in favour of this clause.

1. On page 17, in line 36, to omit "bond holder" and to substitute "mortgagee".

2. On page 17, in line 40, to omit "20(2)" and to substitute "18(2)".

· Clause 19
The majority voted in favour of this clause.

1. On page 17, from line 48, to omit subsection (1) and to substitute the following subsection:
"(1) The expropriating authority must pay outstanding municipal rates, taxes, levies and other charges out of the compensation money.".

2. On page 17, from line 55, to omit ": Provided that if" and to substitute ", unless" and from line 56, to omit ", the notice is not required".

3. On page 18, from line 19, to omit paragraph (c) and to substitute the following paragraph:
"(c) despite the provisions of any other law, the expropriated owner remains liable to the municipality for rates and other charges levied on the property until the right to possession vests in the expropriating authority in terms of section 8(3)(f) or section 9(4).".

· Clause 21
The majority voted in favour of this clause.

1. On page 18, in line 50, to omit "expropriated owner or expropriated holder" and to substitute "a disputing party".

2. On page 19, in line 10, to omit "must" and to substitute "may".

3. On page 19, from line 19, to omit subsection (8) and to substitute the following subsection:
"(8) Any appeal against the decision of a court on the amount of compensation will not prevent the expropriating authority from expropriating for the amount approved or decided, unless a court grants an interim interdict based on compelling prospects of success of the appeal.".

4. On page 19, after line 20, to add the following subsection:
"(9) A court may make any order as to costs that it considers just and equitable for proceedings contemplated in subsections (2) and (3).".

· Clause 22
The majority voted in favour of this clause.

1. On page 19, from line 40, to omit subsection (3) and to substitute the following subsection:
"(3) Should an expropriating authority exercise the power referred to in subsection (1), the expropriating authority will be exempted from compliance with the provisions of sections 5(1), 6(1) and 7(1), but if the property is land, the expropriating authority becomes liable for the municipal property rates, taxes, levies and similar charges from date of expropriation.".

2. On page 19, in line 43, to omit "an unregistered" and to substitute "a".

3. On page 19, from line 46, to omit subsection (5) and to substitute the following subsection:
"(5) The expropriating authority must make a written offer of compensation to the expropriated owner or expropriated holder of a right as soon as reasonably possible, but no later than 30 days from the date on which the notice to use the property temporarily was given, and payment must be made as soon as reasonably possible thereafter: Provided that in the event of any dispute, section 19 applies.".

4. On page 19, in line 53, to omit "an unregistered" and to substitute "a".

5. On page 19, in line 55, to omit "an unregistered" and to substitute "a".

6. On page 20, in line 4, after "must" to insert "return or".

7. On page 20, after line 8, to add the following subsection:
"(10) If the property in question is damaged as a result of the performance of an act contemplated in subsection (1), the expropriating authority must repair to a reasonable standard, or compensate the affected person for that damage after delivery of a written demand by the affected person and without undue delay.".

· Clause 24
The majority voted in favour of this clause.

1. On page 20, in line 44, to omit "19(3)(a)" and to substitute "17(3)(a)".

2. On page 20, in line 45, to omit "23(1)(b)" and to substitute "21(1)(b)".

3. On page 21, in line 7, to omit "(7)(b)(iii)" and to substitute "(7)(b)(ii)".

4. On page 21, in line 30, to omit "7(2)(g)" and to substitute "7(2)(h)".

· Clause 25
The majority voted in favour of this clause.

1. On page 21, from line 53, to omit section 25 and to substitute the following section:
"23. (1) An expropriating authority may extend any period, which is applicable to persons mentioned in paragraphs (a) and (b), in terms of this Act on written request and good cause shown:
(a) the relevant owner or holder of a right or other interested or affected person for a further period or periods as may be reasonable in the circumstances.
(b) by another organ of state or functionary for a further period or periods as may be reasonable in the circumstances, but not more than double the original period.
(2) An expropriating authority may extend any period applicable to itself in terms of this Act, if—
(a) the owner, holder of a right or interested and affected person agrees to a written request by the expropriating authority; or
(b) there is good cause for the extension.
(3) For the purposes of subsections (1) and (2), good cause may include circumstances where compliance with the provision requires—
(a) searching for and compiling a large number of documents and compliance with the original period would unreasonably interfere with the activities of the organ of state concerned, or would impose an unreasonable burden on the persons contemplated in subsection (1)(a);
(b) searching for and compiling information or documents from a source not situated in the same town or city, as may be reasonable in the circumstances, the persons contemplated in subsections (1)(a), (b) and (2), the completion of which cannot reasonably be completed within the original period;
(c) consultation among divisions of the organ of state or another organ of state, which is necessary and desirable for the purposes of this Act, but which cannot reasonably be completed within the original period; or
(d) more than one of the circumstances contemplated in paragraphs (a), (b) and (c) exist, making compliance with the original period not reasonably possible.



(4) If the expropriating authority extends a period—
(a) in terms of subsection (1), it must notify the requestor as soon as reasonably possible, but in any event within 20 days, of the outcome of the request; and

(b) in terms of subsection (2), it must notify the owner, holder of a right or interested and affected person as soon as reasonably possible, but in any event within 20 days, of making the extension.



(5) The notice in terms of subsection (4) must—

(a) state the duration of the extension; 

(b) give adequate reasons for the extension, including the provisions of the Act relied on; and

(c) if the recipient is a person contemplated in subsection (1)(a), draw attention to the provisions of section 19(6).".

· Clause 27
The majority voted in favour of this clause.

1. On page 22, in line 10, to omit the heading and to substitute the following heading:



"Offences and fines".

2. On page 22, from line 11, to omit subsection (1) and to substitute the following subsection:
"(1) An owner or holder of a right commits a breach of this Act if that person fails to—
(a) comply with a directive by the expropriating authority in terms of section 7(2)(j); or
(b)  deliver to the expropriating authority a statement contemplated in section 7(4)(b).".

3. On page 22, in line 17, to omit "fine" and to substitute "civil penalty".
4. On page 22, from line 23, to omit subsection (5) and to substitute the following subsection:
"(5) A person who wilfully furnishes false or misleading information in any written instrument which he or she by virtue of this Act delivers or causes to be delivered to an expropriating authority, is guilty of an offence and liable on conviction to a fine or imprisonment for a period not exceeding three years.". 

· Clause 28
The majority voted in favour of this clause.

1. On page 22, from line 28, to omit subsection (1) and to substitute the following subsection:


"(1) The Minister may, by notice in the Gazette, make regulations regarding—
(a) any matter that may or must be prescribed in terms of this Act for its proper implementation, including administrative and procedural matters; 

(b) any ancillary or incidental administrative or procedural matter that may be necessary for the proper implementation or administration of this Act;

(c) any notice or document required in terms of this Act; and

(d) any maximum civil penalty as contemplated in section 25(2).".

· Clause 32
The majority voted in favour of this clause.
On page 23, in line 22, to omit "paragraph (a)" and to substitute "subsection (1)".

· Long Title
The majority voted in favour of amending the Long Title as follows:

1. On page 2, from line 1, to omit the long title and to and to substitute the following long title:
"To provide for the expropriation of property for a public purpose or in the public interest; to regulate the procedure for the expropriation of property for a public purpose or in the public interest, including payment of compensation; to identify certain instances where the provision of nil compensation may be just and equitable for expropriation in the public interest; to repeal the Expropriation Act, 1975 (Act no 63 of 1975); and to provide for matters connected therewith.". 

· Arrangement of Act
The majority voted in favour of amending the “Arrangement of Act” as follows:

1. On page 3, in line 3, to omit “ARRANGEMENT OF ACT” and to substitute “ARRANGEMENT OF SECTIONS”.

2. On page 4, in line 5, to omit “14. Compensation claims”. 

3. On page 4, in line 6, to omit “15. Offers of compensation”. 

4. On page 4, from line 7, to renumber items 16 to 33 accordingly.

5. On page 4, in line 8, to omit “Requests for particulars and offers” and to substitute “Requests for particulars”. 

6. On page 4, in line 8, to omit “Payment of amount offered as compensation” and to substitute “Payment of compensation”.

7. On page 4, in line 27, to omit “Civil offences and fines” and to substitute “Offences and fines”. 

A. Amendments to the Memorandum on the Objects of the Expropriation Bill, [B23-2020]

The majority of the committee further voted to amend the Memorandum on the Objects as follows:
1. On page 24, in paragraph 3.1, to omit "(clause 22)" and to substitute "(clause 20)" and to omit the following:
"An expropriating authority may not expropriate the property of a state-owned corporation or state-owned entity without the concurrence of the executive authority responsible for that corporation or entity."
2. On page 25, in paragraph 3.3.2, to omit the last sentence and substitute with the following:
"The Departments responsible for rural development and land reform, for environmental affairs, for mineral resources, for water and sanitation, any other organ of state whose functions and responsibilities will be materially affected by the intended expropriation and the relevant municipality must be consulted to ascertain the impact of the proposed expropriation on the rights administered by those Departments and in the case of municipalities, to ascertain the effect which an expropriation will have on municipal planning.".

3. On page 25, to omit paragraph 3.4.1 and to substitute the following paragraph:
"3.4.1
Clauses 7 to 11 deal with the post-investigation phase. At this stage of an expropriation, the expropriating authority would have gathered all information, consulted with all parties affected by the expropriation and decided to expropriate. In terms of clause 7, the expropriating authority must serve all the affected parties known to him or her with a notice of intention to expropriate. This notice will amongst other things include a statement of the intention to expropriate the property, the description of the property, the purpose for which the property is required, the reason for the intended future date of expropriation and a directive to the owner, mortgagee and holders of rights to furnish particulars of holders of rights, other than those listed, known to them. The notice must consist of an offer of compensation from the expropriating authority. Rights must be expropriated individually and separate notices must be given to separate right holders. All affected parties are given the opportunity to submit written objections within a stipulated period. The expropriating authority must consider all written responses to the offer of compensation, as well as any objections and submissions lodged, before proceeding with an expropriation. The expropriating authority may decide to expropriate the property after the amount of compensation has been agreed with the owner, mortgagee or holder of a right, or approved or decided by a court." 

4. On page 25, to omit paragraph 3.4.2 and to substitute the following paragraph:
"3.4.2
Clause 8 deals with the notice of expropriation. If the expropriating authority decides to expropriate a property, the expropriating authority must cause a notice of expropriation to be served on the relevant expropriated owner, mortgagee and expropriated holder. Extensive provision is made regarding the contents of the notice of expropriation. It must, amongst others, contain a full description of the property, a description of the purpose for which the property is expropriated, the reason for the expropriation, the date of expropriation and the amount of compensation agreed upon or approved or decided by a court. The notice must furthermore be accompanied by documents setting out, amongst others, the date of payment of the compensation, indicating the property by way of a survey diagram or sketch plan, an explanation of how the amount of compensation was arrived at, together with supporting documents.".

5. On page 26, in paragraph 3.4.4, to omit the last sentence and to substitute the following sentence:
"In terms of clause 11, an expropriated holder is entitled to compensation.".

6. On page 26, in paragraph 3.5.1, to omit "Clauses 12 to 20" and to substitute "Clauses 12 to 18".

7. On page 27, to omit paragraphs 3.5.6 and 3.5.7.

8. On page 27, to omit paragraph 3.5.8 and to substitute the following paragraph:
"3.5.6
Clause 14 provides for certain particulars the owner, mortgagee and holder of a right may request from the expropriating authority regarding an offer of compensation.".

9. On page 28, in paragraph 3.5.9, to renumber the paragraph as paragraph 3.5.7 and to omit "17" and to substitute "15".

10. On page 28, in paragraph 3.5.10, to renumber the paragraph as paragraph 3.5.8 and to omit "18" and to substitute "16".

11. On page 28, in paragraph 3.5.11, to renumber the paragraph as paragraph 3.5.9 and to omit "19" and to substitute "17".

12. On page 28, in paragraph 3.5.12, to renumber the paragraph as paragraph 3.5.10 and to omit "20" and to substitute "18".

13. On page 28, in paragraph 3.6, to omit "21" and to substitute "19".

14. On page 28, in paragraph 3.7, to omit "22" and to substitute "20".

15. On page 28, in paragraph 3.8, to omit "23" and to substitute "21".

16. On page 28, in paragraph 3.9.1, to omit "24 to 32" and to substitute "22 to 31".

17. On page 29, in paragraph 3.9.5, to omit "30" and to substitute "28".

18. On page 29, to omit paragraph 3.9.6 and to substitute the following paragraph:


"3.9.6
The Bill seeks to repeal the Expropriation Act and provision is made for 
certain transitional arrangements and savings."
19. On page 29, in paragraph 3.9.7, to omit the first sentence and to substitute the following sentence:
"Finally, provision is made for the short title and commencement of the envisaged Act."
2.1 Minority views
As guided by National Assembly Rule 288 (f) (ii), the committee includes the minority views on clauses that it did not support. The minutes of the final consideration of the bill, (7 September 2022) show that the Economic Freedom Fighters did not support any of the clauses of the Bill and rejected the entire Bill. Other parties did not provide written input in time for inclusion in the report. The Democratic Alliance (DA) and Inkatha Freedom Party (IFP) provided their views in time for inclusion in this report; their views were expressed as follows on each clause that they did not support:

1. Democratic Alliance (DA)

Clause 1: Definitions: 

The Definition of Court makes mention in sub clause (c) to ‘intangible property’. 

There are a number of considerations around intangible property that would require its own specific guidelines for expropriation.  Therefore, we suggest that either additional guidelines are brought into the Bill to deal with this or that the definition of property be amended to exclude intangible property – which is our proposal.

The Definition of ‘disputing party’ includes an owner, mortgagee, holder of a right contemplated in section 20, expropriated owner or expropriated holder who rejects the expropriating authority’s offer of compensation.

Disagree with the removal of counteroffer in final version of the Bill. 

“Holder of a right” means the holder of an unregistered right in property, but excludes an unregistered owner.”

Suggested that this definition should also include a registered right. 

Expropriation means the compulsory acquisition of property for a public purpose or in the public interest by an expropriating authority, or an organ of state upon request to an expropriating authority, and ‘expropriate’ has a corresponding meaning. 

Definition should include curtailment of rights, such as an inability to use a property for business purposes.

It remains unclear if this definition includes temporary expropriation. 

‘Public Purpose’ includes any purpose connected to the administration of any law by any organ of state, in terms of which the property concerned will be used for the benefit of the public.” 

Amend to make less vague. 

“Valuer” means a person who is suitably qualified to value particular property and includes a person registered as a professional valuer or professional associated valuer in terms of section 19 of the Property Valuers Profession Act, 2000 (Act No. 47 of 2000). 

Amend to make less vague particularly in respect of “suitably qualified”

Clause 3: Powers of Minister to expropriate 
Sub clause 3(3) is redundant as it will be covered by 3(2). 

Furthermore, it is contrary to the purposes of the Bill as it does not directly relate to a public purpose or public interest. If such expropriation examples were to meet to the requirement of ‘public purpose’ or ‘public interest’ this subsection would be redundant. 

3(5)(a) When the Minister expropriates property in terms of subsection (2) –

(a) the ownership of the property vests in the relevant organ of state on the date of expropriation. 

Amend - Payment of compensation should be a pre-requisite for vesting. 
Clause 5(1):  Investigation and gathering of information for purposes of expropriation
Amend - Land is an emotive issue, and subjective factors can come into play when determining its value. Particularly when an owner is being ‘forced’ to give up their land under an expropriation situation. 

The DA would like consideration to be paid to subjective elements, including financial and sentimental value, rather than a purely objective assessment. 

Other considerations including the costs of relocating and other costs associated with leaving the property. It is suggested a clause similar to what existed within the preceding Expropriation Act, “(ii) an amount to make good any actual financial loss by the expropriation;” should be included. 

This consideration can either be included in this clause, or alternatively in clause 12.

Clause 5(5) - It is recommended that longer timeframes be included throughout the Bill that are more realistic than the commonly referenced ’20 day’ period. For a matter as important as expropriation of property, significant time should be given to all parties to ensure compliance with detailed requirements.

Clause 5(7) - 5(7) – If the property in question is damaged through an act contemplated in subsection (2), an affected person may deliver written demand to the expropriating authority and the expropriating authority must repair the damage to a reasonable standard or compensate for the damage without undue delay.

Amend - Greater specificity is required in respect to who determines the standard of damage, and the quantum of damages. It is suggested that a baseline assessment of the property be conducted prior to any work performed so that an objective assessment of the extent of the damage can be conducted. This will protect both the state and the owner. 

A ‘reasonable standard’ is also not sufficient. Any damage should be repaired as close to the original state as possible, or sufficient compensation be provided to restore all damage. 

Furthermore, damage should not be limited to just tangible property.  The damage should refer to damage incurred by the owner, which could include negative impacts on livestock or ability to farm as examples.
Clause 6 - Consultation with municipality during investigation
Clause 6(3) - The municipal manager must deliver a written response to the request contemplated in subsection (1) within 20 days of receipt or within a reasonable time to be agreed between the expropriating authority and municipal manager. 
Clause 7 - Notice of intention to expropriate

There are no clear consequences outlined should a municipal manager fail to adhere to this timeframe. Given that non-compliance may result in a material delay in the expropriation process, clear consequences and remedies should be outlined.

Clause 7(2)(h)(i)(ii) - A notice of intention to expropriate must include – 

(h) an invitation to any person who may be affected by the intended expropriation to lodge with the expropriating authority at a given address within 30 days after the publication of the said notice, subject to section 25 – 

(i) any objections to the intended expropriation; 

(ii) any submissions relating to the intended expropriation.

Amend – It is unclear that these objections are given any weighting or if they must merely be considered. There is a need for the objections and submissions made in clause 7(2)(h)(ii) to be considered and for them to potentially have a material impact upon the final decision to expropriate. This is currently not provided for. 

It is suggested that this provision instead form part of the investigation phase, as this will have more impact and weight in this phase of the process. 

7(3) If the property contemplated in subsection (1) is land, the expropriating authority must also deliver a copy of the notice referred to in subsection (1) to - 
There are specific requirements for expropriations involving land, including to send the copy of the notice of intention to expropriate to additional government departments, however for other types of property no such additional requirements are present. This should be considered. 

Clause 9 - Vesting and possession of expropriated property – 
Date of vesting of property should be upon payment and not just the date of expropriation.

Clause 12 - Determination of compensation
The DA believes that nil compensation is unconstitutional within the Section 25 framework. 

1. Given that the amendment of section 25 of the Constitution did not pass, the Expropriation Bill need to be redrafted to be consistent with the Constitution.

2. Insistence to retain the current wording will render the Bill unconstitutional, not only because of the aforesaid inconsistency, but also because it will be an attempt to amend the Constitution through ordinary legislation, rather than through a process that complies with the requirements set out in the Constitution for a constitutional amendment. It cannot be argued that the Bill in its current format does not seek to amend the substance of the constitutional provisions contained in s25. If it was previously agreed and accepted that a constitutional amendment would be necessary to enable 'nil compensation/EWC' then it cannot be enacted through the backdoor by this Bill, given that the constitutional amendment did not pass.

3. In light of the fact that public participation on the Expropriation Bill was conducted on the current version of the Bill, as inextricably linked to the now defunct 25th Constitutional Amendment Bill, it will in all probability be necessary to subject this clause to fresh public participation given that the constitutional amendment did not pass. South Africans must be consulted again on the way forward in light of the changed circumstances.

4. Section 25(2)(b) states that the amount of compensation, the time and manner of payment thereof must have been approved by a court. This section eliminates this consensus and usurps the authority of the judiciary as it predetermines the amount of compensation to be nil in these defined circumstances. 

Additional Concerns related to compensation
Clause 12 (3)(a) – This amounts to interference by the state in private property rights.  The state should not be in a position to decide whether or not an individual has a right to hold property for any of the reasons cited.  This would have a direct effect on property speculation which is no different to speculating on the stock market and not in conflict with any law.

Clause 12 (3)(c) - This cannot be sufficient cause as the failure to exercise control may not be the fault of the owner.

Clause 12 (3) (d) – There is a concern that this clause could result in perpetual expropriation, where the beneficiary of expropriation / land reform could subsequently have their land taken for no compensation.

Clause 12(3)(e) – This is not sufficient cause to warrant an expropriation without compensation.  Risks or hazards can be rectified without having to resort to expropriation. This creates a new criterion for expropriation – to eliminate or rectify a risk or hazard

Clause 14(1) - Requests for particulars 
The owner, mortgagee and holder of a right may request the expropriating authority, in writing, to provide reasonable particulars about the offer of compensation or the counter offer, as applicable, and particulars so requested must be furnished within 20 days of such request. 

(2) If the expropriating authority fails to provide the requested particulars, the person making such a request in terms of subsection (1) may, on notice, apply to a court for an order directing the expropriating authority to comply with subsection (1) and the court may make such an order. 

(3) An offer of just and equitable compensation and a counter offer remains in force until – 

(a) revised by the expropriating authority;

(b) the amount of compensation has been agreed upon or; 

(c) the compensation has been decided or approved by a court. 

The DA disagrees with the removal of the counteroffer references. 

The DA believes that greater support should be provided to the claimant in making such requests. At present, a court order is required by the claimant to force the expropriating authority to comply. This is costly for individual and other more affordable mechanisms to enforce compliance should be available. 

Clause 15(3) - Payment of compensation – 
Any delay in payment of compensation to the expropriated owner or expropriated holder by virtue of subsection (2) or any other dispute arising will not prevent the passing of the right to possession to the expropriating authority in terms of section 9(2) or (4) unless a court orders otherwise.

DA opposes clause 15(3) as it is very problematic. The expropriating authority could delay the process, which may unfairly prejudice the owner, with possession passing without consensus on compensation.  This clause is therefore heavily weighted in favour of the state.

Clause – 16 - Property subject to mortgage or deed of sale
Sub clause (1) If the property in terms of this Act was, immediately prior to the date of expropriation, encumbered by a registered mortgage or subject to a deed of sale, the expropriating authority may not pay out any portion of the compensation money except to such person and on such terms as may have been agreed upon between the expropriated owner or expropriated holder and the mortgagee or buyer concerned, as the case may be, after the claimant has notified the expropriating authority of the agreement. 

There is no guarantee that the mortgage will be settled and a scenario could exist where the compensation paid is insufficient to extinguish the debt on the mortgage which leaves no compensation for the owner of the property. Banks also wield more financial power than owners and as such could ensure they secure their portion before the balance is allocated to the owners. This could see owners left with nothing while the banks have had their debts settled.

Clause 17 - Payment of municipal property rates, taxes and other charges out of compensation money
Sub clause (4)(c) -  despite provisions of any other law, the expropriated owner remains liable to the municipality for rates and other charges levied on the property until the right to possession vests in the expropriating authority in terms of section 8(3)(f) or section 9(4). 

The DA opposes this Clause. If the date of possession is later than the expropriation date, the Municipality may hold the former owner responsible for municipal costs.  This clause is patently unfair.

Could be amended to read – “or the ownership passes to the expropriation authority, whichever occurs first.”

Clause 19 - Mediation and determination by court
Sub clause (8) – Any appeal against the decision of a court on the amount of compensation will not prevent the expropriating authority from expropriating for the amount approved or decided, unless a court grants an interim interdict based on compelling prospects of success on appeal.

The DA opposes this clause, as any dispute or lack of finality relating to compensation should halt the expropriation process until finalised.

Clause 20- Urgent expropriation
Sub clause (9) – An expropriating authority may at any time during the temporary use of the property, commence with the expropriation of the property and must comply with all relevant provisions of this Act. 

The DA opposes this clause. If the expropriating authority determines that it wants to proceed with a permanent expropriation, this process should begin anew once the possession has been restored. Otherwise, this will unfairly prejudice the owner and place the state in a superior bargaining position. 

When property is taken for a temporary use, there is a realistic expectation that it will be returned. Government should not be allowed to negotiate from a position of already being in possession of the property. 

20(10) – If the property in question is damaged as a result of the performance of an act contemplated in subsection (1), the expropriating authority must repair to a reasonable standard, or compensate the affected person for that damage after delivery of a written demand by the affected person without undue delay. 

Greater specificity is required in respect of who determines the standard of damage, and the quantum of damages.

Clause 21 - Withdrawal of expropriation 
Sub clause (1)(a) Notwithstanding anything to the contrary contained in any law, the expropriating authority may withdraw any expropriation from a date mentioned in a notice of withdrawal, if the withdrawal of that expropriation is in the public interest, or the reason for which the property was expropriated is no longer applicable.

“Public interest” is too vague for this section. The purpose for a withdrawal must be extremely important. 

There should be a very limited list of specific circumstances in which withdrawal can happen.  The inclusion of this clause supports the need to have a very thorough process of investigation at the outset in order to ensure that there are no mistakes made later that are difficult to rectify.

Clause 21(3) If an expropriation of property is withdrawn—

(a) ownership of the property concerned again vests, from the date contemplated in subsection (1), in the owner from whom it was expropriated, and any mortgage or other rights discharged or expropriated in connection with or as a consequence of the expropriation are fully revived;

(b) the Registrar of Deeds or the registrar of any other office at which such expropriated right was registered or recorded must, on receipt of a copy of the notice of withdrawal, cancel any endorsement made in connection with the expropriation in his or her registers and on the title deed in question; and

(c) the expropriating authority is liable for all reasonable costs and damages incurred or suffered by a claimant as a result of such withdrawal.

21(3)(a) appears to be a contradiction of subsection (2)(b) which states that “where the expropriated property is land, the property has already been registered in the name of the expropriating authority…”.  Ownership only takes effect when property is registered, so subsection (2)(b) applies and this clause is superfluous. The DA believes that this subsection should be removed and that (3)(b) and (c) can be retained.

Furthermore, the mortgage would have been paid off and the account closed with the expropriation, so it cannot just be revived.  It would be a new application and, in all probability, at the prevailing market price which would be different to the original mortgage.  This would be extremely prejudicial to the owner who might have paid a far lower mortgage price for many years and who now has a new mortgage with new terms and conditions.

Clause 22- Service and publication of documents and language used therein
Sub clause (3) Whenever a document must or may be delivered in terms of this Act, it must take place by delivering—

(a) to the owner and holder of an unregistered right in a property known to the expropriating authority, at the address appointed in the notice in terms of section 7(1), the notice of expropriation, the notice in terms of section 11(2) or other document, as the case may be; and

(b) to any owner, holder of an unregistered right, person who has lodged an objection or submission contemplated in section 7(2)(h), expropriated owner and expropriated holder, at the address or facsimile number appointed by such person in terms of this Act, or in the absence thereof—

(i) at an address supplied in respect of such person in terms of this Act;

(ii) at the residential or postal address of such person, if known to the expropriating authority; or

(iii) if no address of such person is known to or readily ascertainable by the expropriating authority, by publication in the manner contemplated in subsection (2)(a).

A notice, as per subsection (b)(iii) is insufficient and any person whose interests are affected must be properly notified of the expropriation process.  This cannot be left to the chance that they see a notice in a local publication and more effort must be made to ensure that the person is notified appropriately.

The inclusion of email as a form of communication has been omitted and reliance is placed on only post, hand delivery and facsimile as a form of communication.  Email must be included as a form of communication for the purposes of this clause.

Clause 25 -  Offences and fines
Sub clause (2) A civil court may impose a fine up to a maximum prescribed amount, in favour of the National Revenue Fund, on a person referred to in subsection (1), upon application to the expropriating authority brought on notice to the affected person. 

The DA is concern that the Minister is authorised in section 26(1)(d) to determine the final amount. This leaves too much discretion to the Minister. There should instead be a framework or frame of reference for the determination of a suitable fine, or alternatively the Bill should specify an amount itself.  

Clause 26– Regulations
Sub clause (1)(d) 

The DA is concerned that the Minister is given the power to determine maximum civil penalties, when this could instead be determined within the Bill itself. 

Clause 27(1)(ii) – A regulation or notice, or an authorisation document, made or issued in terms of this Act - …

(b) May be amended or replaced without following a procedural requirement of this Act if – 

(ii) the correction does not change the rights and duties of any person materially. 

The DA proposes a technical amendment to this clause. The use of the word “and” means that both rights and duties must be affected for this provision to allow for changes to be made without following a procedural requirement. It is proposed that “and” be replaced with “or”. 

It is also suggested that “interests” be included, so that the provision reads as “rights, interests or duties.
2. Inkatha Freedom Party (IFP)

Following the consideration and voting of the clauses of the B-version of the Expropriation Bill on Wednesday, 7 September 2022, and acceptance of the Expropriation Bill by the majority of Members in the Committee, the IFP wishes to express the following, to be included as part of the minority’s view in the Portfolio Committee’s report to be submitted to Parliament:

The IFP’s main opposition and rejection of the Bill relates to the introduction of the concept of “nil compensation” in the Bill, as currently phrased.

The IFP does not see this Bill addressing the real hunger for land reform and believes the concept of “nil compensation” is being used as a political smokescreen to hide the failure of the governing party to effect land reform. The IFP, however, from the outset acknowledges the urgent and long-outstanding need for the Expropriation Act 63 of 1975 to be aligned with our Constitution, especially in relation to the amount of compensation to be paid on expropriation.

The IFP has been consistent in its view that Section 25 of the Constitution, unlike the current Expropriation Act, does not endorse a market value approach on the determination of the amount of compensation to be paid. The IFP has maintained that Section 25 of the Constitution is certainly broad enough to justify that it may be “just and equitable” in a specific case for nominal compensation to be paid on expropriation. The IFP believe that it may even be “just and equitable” in extraordinary instances, that “nil compensation” is paid on expropriation.

However, the IFP strongly feels that such extraordinary circumstances justifying “nil compensation” must be limited and narrowly defined, and only a Court of Law may make such a determination, considering the harsh burden on a landowner in this instance. The fact that a dispute may still be referred to a Court of Law in terms of the Bill does not speak to the reality that litigation is a lengthy and costly process. Furthermore, this burden is aggravated by the fact that the Bill currently provides that possession of the property passes to the “expropriation authority” on the future date stipulated in the notice of expropriation, despite a dispute having been declared.

The circumstances listed at clause 12(3) of the Bill not only provide an open-ended list of circumstances that may potentially justify the determination of “nil compensation” by an “expropriating authority”, but clauses 12(3)(a), clause 12(3)(c) and clause 12(3)(e) in specific, are extremely vague. These clauses have not been amended to provide any further clarity. The IFP reiterates that clause 12(3) (a) is extensively wide and a landowner who holds land for investment purposes may be specifically targeted. Clause 12(3)(c) provides no objective element to determine when a landowner had abandoned land, providing ample opportunity for this provision to be abused and clause 12(3)(e), relating to when the property poses a health, safety or physical risk, is extremely subjective. The IFP in the same vein does not support clause 12(4) of the Bill in relation to the determination of “nil compensation”. Due to the current phrasing of these sections, which is contrary to the Rule of Law requiring law to provide reasonable certainty, the IFP cannot support the Bill and therefore, rejects the Bill in its entirety.

The IFP furthermore is of the view that the rejected clause 14 and clause 23 - as provided for in the initial A-list - relating to the provision of a “counter-offer” and the possibility to “repurchase” the expropriated property, would have been fair inclusions and would have struck a fine balance. The IFP furthermore believes that clause 15(3) (providing that declaration of a dispute will not prevent passing of possession to the “expropriating authority”) and clause 19(8) (providing an appeal against a Court decision on the amount of compensation will not prevent expropriation for the amount determined - unless the Court grants an interim interdict) are highly prejudicial towards an expropriated owner or expropriated holder, considering the cost of litigation and the fact that litigation is a lengthy procedure. This burden on the expropriated owner/expropriated holder of rights is not justified. The IFP, in conclusion, believes that further amendments should have been made to prevent vagueness on application and provide those impacted by these provisions with clarity.

The IFP rejects the Expropriation Bill.

3 Recommendations 
It is highlighted in this report that not all parties represented in the Committee agreed with the respective clauses. However, the majority of the Committee agreed to all clauses of the Bill. The report stated the minority position as outline by some of the parties represented in the Committee. The minority views state the clauses, and the reasons why the respective political parties represented in the Committee did not support them. After considerable deliberations, the Committee adopted the Expropriation Bill [B 23B-2020] and its Report.  
Report to be considered.
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