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1.1. The amaBhungane Centre for Investigative Journalism (amaBhungane) welcomes 

the opportunity to make submissions on the draft Climate Change Bill (the Bill). 
 

1.2. AmaBhungane is an independent, non-profit company founded in 2010 to develop 
investigative journalism so as to promote free, capable and worthy media and open, 
accountable, just democracy. As amaBhungane practises investigative journalism, 
we are ideally placed to identify legal, policy and practical threats to the information 
flows that are the lifeblood of our field. We have worked on information rights 
matters of direct benefit to investigative journalists and the public at large since 
2010. 

 
1.3. AmaBhungane has also taken a special interest in reporting on matters relating to 

potential threats to our natural environment in a special series entitled 
#EarthCrimes. The aim of the series is to conduct in-depth investigations into 
conduct by private and public sector actors that has, for example, harmed water 
quality and marine biodiversity, and sought to pave the way for carbon-generating 
development projects. Our reporting on these issues is intended to raise public 
awareness on these matters, recognising that the forecast for the world’s future 
remains dim in light of rising temperatures and other environmental threats. 

 
1.4. It is for this reason that we provide our comments on the Bill. Our submissions 

pertain specifically to issues of transparency, particularly as unhindered access to 
relevant information is essential to ensure that the public is able to participate 
meaningfully in the development and implementation of policies concerning climate 
change. Further, it will enable the media, civil society and other interested parties to 
perform their watchdog role with the most pertinent and up-to-date information 
available to them. 

 
1.5. Additionally, we have read the submissions made on behalf of the Life After 

Coal/Impilo Ngaphandle Kwamalahle Campaign, represented by groundWork, 
EarthLife Africa and the Centre for Environmental Rights (“LAC submission”) on the 
Bill. The LAC submission provides an important account of the scale of the problem 
of climate change, and valuable suggestions in relation to the lack of timeframes or 
targets, deficiencies in compliance mechanisms such as penalties, inadequacies in 
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the capacitation of organs of state to implement climate change response measures, 
and the Bill’s failure to address the responsibility of organs of state to consider 
climate response in decision-making adequately. We endorse these submissions in 
their entirety, but make further suggestions regarding some of the identified issues 
below. 

 
1.6. We have also read the submissions prepared by the Centre for Applied Legal 

Studies of the University of the Witwatersrand (CALS), which make important 
comments on inter alia broad-based public participation, planning and regulatory 
mechanisms, the lack of mechanisms to address social inequalities such as those 
based on gender, the emissions trajectory contained in the Bill, and timeframes. We 
endorse these submissions as well. 
 

1.7. We confirm that we are available to make oral submissions should an opportunity to 
do this be provided. 
 

1.8. Kindly direct any queries in relation to these submissions to 
advocacy@amabhungane.org. 
 

2. The need for transparency in matters relating to climate change 
 

2.1. Climate change is an issue like no other. Its effects are being felt presently in the 
devastating impact on the lives of vulnerable communities, illustrated by the severity 
of the KwaZulu-Natal floods. If inadequate action is taken, the future bodes ill. As 
atmospheric temperatures continue to rise this will affect every aspect of human 
existence: supply of food and water, access to healthcare, the proper functioning of 
the economy, living conditions, and more. 
 

2.2. Its impact will not respect political borders, but – as was demonstrated by the Covid-
19 crisis – wealthier nations will protect their own interests before all others. This will 
leave Africa particularly vulnerable. Archbishop Desmond Tutu characterised the 
issue as follows :  

 
“As responsible citizens of the world – sisters and brothers of one family, the human 
family, God's family – we have a duty to persuade our leaders to lead us in a new 
direction: to help us abandon our collective addiction to fossil fuels…Reducing our 
carbon footprint is not just a technical scientific necessity; it has also emerged as the 
human rights challenge of our time. While global emissions have risen unchecked, 
real-world impacts have taken hold in earnest. The most devastating effects of 
climate change – deadly storms, heat waves, droughts, rising food prices and the 
advent of climate refugees – are being visited on the world's poor. Those who have 
no involvement in creating the problem are the most affected, while those with the 
capacity to arrest the slide dither. Africans, who emit far less carbon than the people 
of any other continent, will pay the steepest price. It is a deep injustice.”1 (Emphasis 
added.) 
 

2.3. The LAC submission2 sets out in detail the extent of South Africa’s exposure to risk, 
based on leading science endorsed by international bodies focusing on this issue, 

 
1 https://www.theguardian.com/commentisfree/2014/sep/21/desmond-tutu-climate-change-is-the-
global-enemy. 
2 Under the heading “Current science, risk identification and geo-political context of the climate crisis 
and climate response”. 
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such as the Intergovernmental Panel on Climate Change. We will not repeat those 
comments here, except to note that several conclusions can be drawn from the 
LAC’s comments: 
 

2.3.1. Left unchecked, climate change poses an existential threat to humanity itself, 
along with a great deal of the natural world. 
 

2.3.2. This will have a particularly devastating effect on South Africa, which will 
experience warming at twice the global average rate. 

 
2.3.3. That the limit on the amount of carbon emissions that can be generated 

before the 1.5°C threshold is breached is fast being approached. 
 
2.3.4. That South Africa is presently experiencing unusual weather patterns linked 

to climate change, and that these will only increase in frequency and severity. 
 
2.3.5. In addition to several climate risks, climate change poses a number of 

economic, reputational and litigation risks if South Africa’s climate change 
response does not accord with international standards. 
 

2.4. It is for these reasons that the Bill cannot be approached in the same manner as 
other statutes. There is little to no margin of error: if South Africa fails to achieve 
appropriate greenhouse gas emissions goals timeously, the lives of all South 
Africans, living and yet to be born, will be placed in jeopardy. 

 
2.5. Mitigating this extreme risk will require a whole-of-society approach. Policy decisions 

will need to be informed by the experiences of those impacted personally by climate 
change, together with research by scientists and other academics, industry leaders, 
civil society, and more. The Bill recognises this in section 29, which applies public 
participation requirements to various aspects of the policy framework development 
and implementation phases. This is to be commended, however, we support the 
LAC’s contention contained at paragraph 171 of their submission that the 
regulations envisaged in section 27(2) that the Minister is compelled to make should 
be subject to public participation as well.  
 

2.6. However, meaningful public participation cannot occur without a free flow of relevant 
information between regulators and policy makers and the public. The proposed 
section 29(2)(b) is insufficient to meet this need. This is because that section gives 
the Minister, MEC or mayor the discretion to determine what information is 
“sufficient information to enable members of the public to submit meaningful 
representations or objections”. Should they exercise this discretion wrongly such as 
by omitting relevant information (whether inadvertently or wilfully), there is no 
recourse for members of the public, especially as they will not know what 
information has been omitted. 

 
2.7. Further, it is an unfortunate reality that climate change mitigation measures are 

vulnerable to corruption at varying degrees. South Africa’s recent history is replete 
with incidences where programmes and resources aimed at the public good were 
redirected to serve private, narrow interests – in other words, state capture.3 

 
3 An example of this is the Digital Vibes scandal, where Covid-19 public education funds were 
siphoned to politically connected individuals. 
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Programmes are exposed to corruption risks at both the planning and 
implementation stages, such as the following: 
 

2.7.1. Planning and setting priorities for adaptation phase 
 

2.7.1.1. state capture leading to poor planning; 
2.7.1.2. reducing capacity to respond to climate change and build resilience to 

future impacts. 
 

2.7.2. Implementation of adaption programmes and projects phase 
 

2.7.2.1. state capture, 
2.7.2.2. abuse of discretion, 
2.7.2.3. inefficient use of resources, 
2.7.2.4. maladaptation, 
2.7.2.5. the procurement of poor quality or incomplete projects, 
2.7.2.6. petty corruption inflating the cost and reducing the quality and 

accessibility of services.4 
 

2.8. To the extent that resources will be allocated to forming and implementing climate 
change policies, the risk of corruption will exist. In light of this risk, it is vital that 
public watchdogs such as the media and civil society be given timeous access to 
relevant, high-quality information so that they may raise concerns when they detect 
malfeasance. 
 

3. The Bill contains insufficient measures to ensure transparency 
 

3.1.  What form should transparency take in relation to climate change? We submit that 
the proposed section 31, which requires access to information relating to matters 
contained in the Bill to be provided in terms of the Promotion of Access to 
Information Act, 2000 (PAIA) subject to the Promotion of Personal Information Act, 
2013 (POPIA), is insufficient. This is especially the case due to the exceptional 
nature of the issue of climate change as described above. There are two main 
concerns with the proposed section 31: first, relying on individual information 
requests in terms of PAIA is not conducive to the free flow of information, and 
secondly, the requiring the provision of information to be subject to POPIA 
introduces potential blockages for access to vital information. 
 

3.1.1. PAIA is insufficient to meet the unique concerns of access to climate change 
information 
 

3.1.1.1. As described above, addressing climate change requires a whole-of-
society approach. Making supply of relevant information subject to request 
in terms of PAIA does not foster such an approach: information will only be 
available to those who request it, and who are under no obligation to share 
it with anyone else. Information supply would therefore be one-to-one, 
rather than one-to-many. This is despite the fact that climate change 
affects everyone in society. 

 
4 United Nations Development Programme “Tackling Corruption Risks in Climate Change”, accessed 
at 
https://www.undp.org/sites/g/files/zskgke326/files/publications/Staying_on_Track_corruption_risk_in_
CC.pdf at pages 60-63. 
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3.1.1.2. Under the proposed section 31, the burden of requesting information 

will fall to civil society actors and even vulnerable groups themselves, all of 
whom are resource-constrained. 

 
3.1.1.3. AmaBhungane has made use of PAIA extensively. In our experience, 

its provisions make access to information inefficient or less useful for the 
following reasons: 

 
3.1.1.3.1. Requests are frequently ignored, or only responded to after 

several follow-ups, with the only recourse being appeal. We have 
also encountered public bodies not having PAIA manuals, or ones 
that are out of date, making it difficult to submit requests, as well as 
public officials that are wholly unaware of how PAIA works. 
 

3.1.1.3.2. The 30-day time period within which to respond is often too 
late for the purpose for which the information was sought. This is 
exacerbated by the requestee’s entitlement to extend the period by a 
further 30 days, as well as provisions requiring notice to third parties. 

 
3.1.1.3.3. Grounds of refusal are sometimes put up spuriously as a 

reason to refuse access, again necessitating challenge on appeal. In 
particular, the ground of refusal concerning the mandatory protection 
of commercial information of third parties (in relation to requests to 
public bodies) and commercial information of private bodies could be 
invoked to refuse requests for access to information about 
greenhouse emissions by corporate entities. 

 
3.1.1.3.4. We have had government bodies insist that we pay the per-

page printing rate, despite our request that the information be 
provided electronically. This was extremely costly. 

 
3.1.1.3.5. Appeal processes push the timelines for access to information 

out further. They require expending of resources in preparing and 
submitting the appeal. If appeals fail, the only recourse is to take the 
matter to court, which we have done on multiple occasions and at 
considerable cost. 

 
3.1.1.4. AmaBhungane is fortunate in that we are able to allocate time and 

money to pursuing information requests. If we experience persistent 
difficulty in doing so despite this, it bears asking how vulnerable 
communities most at risk of harm caused by climate change will be able to 
navigate the complexities of PAIA to gain access to the information they 
need to protect their rights. 

 
3.1.1.5. Additionally, PAIA as a statute is over twenty years old. While 

amendments have been made from time to time, it has not undergone 
comprehensive review to ensure that it is fit for purpose and has kept pace 
with evolving technology. This is evidenced by its lack of provision for 
proactive5 supply of information by government on matters of public 

 
5 As opposed to “reactive” supply following a PAIA request. 
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interest, which can be done effectively using online databases. This 
inadequacy puts PAIA out of step with regional standards for access to 
information as contained in the Declaration of Principles on Freedom of 
Expression and Access to Information in Africa (“Declaration”), 
the Guidelines on Access to Information and Elections in Africa and 
the Model Law on Access to Information for Africa (“Model Law”). 
 

3.1.1.6. Principle 29 of the Declaration by the African Commission for Human 
and Peoples’ Rights concerns proactive disclosure of information. It 
provides as follows: 

 
“Principle 29. Proactive disclosure 
1. Public bodies and relevant private bodies shall be required, even in the 
absence of a specific request, to proactively publish information of public interest, 
including information about their functions, powers, structure, officials, decisions, 
budgets, expenditure and other information relating to their activities. 
2. Proactive disclosure by relevant private bodies shall apply to activities for 
which public funds are utilised or public functions or services are performed. 
3. Information required to be proactively disclosed shall be disseminated through 
all available mediums, including digital technologies. In particular, States shall 
proactively publish information in accordance with internationally accepted open 
data principles.” 
 

3.1.1.7. PAIA clearly falls short of these laudable principles. While there has 
been a civil society initiative to lobby for a review of PAIA to bring it in line 
with the Model Law, there is no indication when this may take place, if it 
happens at all. There is therefore an urgent need to build proactive 
disclosure mechanisms into the Bill6 to ensure the adequate supply of 
information concerning climate change laws and policies, including their 
implementation. 
 

3.1.2. The provision of information to be subject to POPIA introduces potential 
blockages for access to vital information 

 
3.1.2.1. Almost a year since the promulgation of POPIA, our experience (and 

that of other civil society members) has been that PAIA requests were 
refused on the basis that information we requested contains personal 
information and would thus infringe on POPIA protections. This is despite 
such information being necessary for reporting in the public interest. 
 

3.1.2.2. This has led to confusion, delays and expense as we have been 
required to challenge such refusals. 

 
3.1.2.3. In addition to this, POPIA also applies to the personal information of 

juristic persons, an anomaly when compared to data protection laws 
worldwide, including the EU General Data Protection Regulation (GDPR). 
It therefore goes far beyond internationally accepted standards and has 
the potential to shield corporations from access to information requests – 
despite jurisprudence to the effect that companies enjoying limited liability 

 
6 We emphasise that in order to ensure an unassailable entitlement to consistent, accurate and 
relevant disclosures of information, the disclosure obligation should be contained in a statute rather 
than a regulation or policy decision by relevant government stakeholders. 
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cannot expect the same level of protection for their privacy as natural 
persons.7 

 
3.1.2.4. This is concerning when considering that monitoring and evaluation of 

greenhouse emissions will require submissions by corporate entities, such 
companies involved in mining, transportation, manufacturing of goods, 
agriculture and the like regarding their greenhouse gas emissions. 

 
3.1.2.5. Such information can have no claim to privacy. The public is entitled 

to know, in full, data supplied by greenhouse gas emitters. Not only will 
this aid in watchdog functions (e.g. journalists investigating whether 
inaccurate information was supplied) but it can also inform civic activism 
such as environmental protests against egregious emitters that are not 
complying with relevant laws. 

 
3.1.2.6. The Information Regulator has not provided guidance as to what 

personal information of juristic persons may entail, but leading lawyers 
have surmised that it could include information relating to the ownership or 
age of a company; information relating to the financial or criminal history of 
the person; identifying numbers; the personal opinions, views or 
preferences of the person; correspondence of an explicitly or implicitly 
private nature; the views or opinions of another individual about the 
person; or even the name of the person if it appears with other personal 
information relating to the person or if the disclosure of the name itself 
would reveal information about the person.8 

 
3.1.2.7. It is inconceivable that these categories of information are deserving 

of privacy in the context of the supply of information relating to climate 
change. Even – if considering the context of PAIA and the grounds of 
refusal in that law – confidential correspondence could be subject to the 
public interest override contained in section 46 and 70 of PAIA. 

 
3.1.2.8. To the extent that section 31 proposes that access to information be 

provided subject to POPIA, we propose that the Bill go further to expressly 
authorise processing of private information where such information was 
supplied in the furtherance of the purposes of the Bill. This can be 
achieved by placing an express obligation on responsible parties (in this 
case, those charged with policy formation, implementation and monitoring 
of matters concerning climate change) to make such information available. 
This would meet the requirement set out in section 11(1)(c) of POPIA. 

 
3.1.2.9. Doing so would remove potential hurdles to access that could be 

introduced by POPIA and introduce certainty in decision-making by 
relevant information officers. 

 
4. Conclusion 

 
 

7 Bernstein and Others v Bester NO and Others (CCT23/95) [1996] ZACC 2.  

8 https://www.michalsons.com/blog/what-is-personal-information/1397. 
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4.1. For these reasons, the proposed section 31 cannot meet the transparency 
requirements of the serious and urgent issue of climate change adequately. What is 
needed, rather, is a decisive break from the existing access mechanisms under 
PAIA, in favour of a forward-looking regime that prioritises proactive disclosures of 
public interest information on suitable platforms – without unwarranted obstructions 
to access brought about by POPIA. 
 

4.2. This would entail an almost entirely new section 31. We set out our drafting 
suggestions below. 

 
 
PROPOSED DRAFTING SUGGESTION 
 

31. Access to information 
 
31. (1) Information provided to any organ of state, including but not limited to the Minister, the 
Department, MECs, metropolitan municipalities, and district municipalities in terms of this Act must 
be made accessible to the public –  
 

(a) Within 10 days of receipt of such information by publication through proactive disclosure 
mechanisms without any requirement for request, including but not limited to 
 
(i) in electronic format contained in publicly accessible online databases,  
(ii) in electronic format contained on information storage media such as portable data 

drives accessible at the offices of the organ of state, and 
(iii) inspection and/or copying of physically printed records accessible at the offices of the 

organ of state, where the production of such physically printed records is practically 
feasible having regard to cost and storage thereof; and 
 

(b)  by the organ of state subject to the provisions of the Promotion of Access to Information Act, 
2000 (Act No. 2 of 2000). 

 
(2) If provided in electronic format, such information must be provided in a file type that is readable, 
replicable and transferable. 
 
(3) The organ of state may charge a nominal fee determined by the Minister for providing information 
as described in section 31(1)(ii) above as well as copying of records as described in section 31(1)(iii). 


