
 

 
 

 
 

21st February 2022 
 

Attention: Mr. E. Mathonsi 

Parliamentary Committee Secretary: Electoral Reform 

 
I.e. Electoral Reform Suggestions  

 

Greetings colleagues, 

 
The following observations are of concerning and we would like you to consider as your effect 

amendments to parts of the Electoral Act: 

 
1. The election of independents to the National Council Of Provinces (NCOP), it has been 

mention by Adv. Budlender that there is no requirement for independents to be catered 

for in the NCOP. He asserted that the Constitutional Court judgement speaks specifically of 

independents taking up seats in the National Assembly and the provincial legislatures and 

it makes no reference to NCOP. Candidates for provincial legislatures are selected on a 

party basis and this is instructed by the Constitution. It is our opinion as IFNASA that the 

Act should make explicit provision for Independent Candidates in the NCOP. We propose a 

proportionality of the national and provincial vote. 

 
2. Equally concerning is the transferral of votes, which he (Budlender) indicated that the Bill  

does not permit for the transferral of votes from one candidate to another, as the 

Department did not want independents masquerading as political parties. Surely, the 

principal of equality and fairness as inscribed in the countries constitution must be applied 

consistently. He further explained that in Local Government Elections (LGEs), when PR 

votes are tallied, the votes of independents gathered from ward votes are subtracted. The 

Minister took issue with the idea of transferring votes from one candidate to another as he 

felt that it does not provide voters with genuine choice. Chapter 2 in section 7 of the 

constitution clearly states that: “1. This Bill of Rights is a cornerstone of democracy in 
South Africa. It enshrines the rights of all people in our country and affirms the 
democratic values of human dignity, equality and freedom. 2. The state must 
respect, protect, promote and fulfil the rights in the Bill of Rights” and section 9 
states that: “1. Everyone is equal before the law and has the right to equal 
protection and benefit of the law. 2. Equality includes the full and equal enjoyment 
of all rights and freedoms. To promote the achievement of equality, legislative and 
other measures designed to protect or advance persons, or categories of persons, 
disadvantaged by unfair discrimination may be taken. 



3. The state may not unfairly discriminate directly or indirectly against anyone on 
one or more grounds, including race, gender, sex, pregnancy, marital status, ethnic 
or social origin, colour, sexual orientation, age, disability, religion, conscience, 
belief, culture, language and birth. 4. No person may unfairly discriminate directly 
or indirectly against anyone on one or more grounds in terms of subsection (3). 
National legislation must be enacted to prevent or prohibit unfair discrimination.” 

 
3. Explaining why the minimalist option was chosen, the Minister said that this option would 

allow Parliament to meet the 2024 deadline, whereas option two would require extensive 

changes to the electoral system. It is our unassuming opinion that the Minister is only 

considering ‘political expediency’ and fail to fully embrace the context, text and spirit of the 

countries constitution. The ministry wasted eighteen months (18) before considering the 

veracity of the Con Courts judgement. The ministry should rather approach the Con Court 

for an extension instead of compromising the quantitative and substantive of the 

amendments. 

 
4. The MAC adopted ten principles, which are similar to those adopted by the Dr. F. Van-Zyl 

Slabbert Commission. He listed some of these principles: inclusiveness, fairness, gender 

equality, proportionality in provincial legislatures and the National Assembly, effective 

participation of independents, effectiveness and legitimacy. We reject the minimalist route 

because it fails to appreciate the constitutional imperative principal that: “Everyone is 

equal before the law and has the right to equal protection and benefit of the law.” 

 
5. On the vacancy of a constituency seat, the Minister did not believe that this would be an 

issue as the electoral system would be a multi-member constituency, where citizens are 

represented by both political parties and individuals, unlike the ward system. Where there 

is a vacancy, the relevant constituency will continue to have a representative, however, this 

is unconstitutional and a risk because it will not be the individual voters voted for. We 

advice that a greater amendment to the Electoral Act with special provision to include that 

constituencies are allowed to fill such position. 

 
6. The MAC clearly directed the Minister to look at comprehensive overhaul of the Act as 

oppose to economical changes. We support a full overhaul. 

 
We are calling on the committee to offer us an opportunity to make oral submission when 

the process becomes available. 

 
Regards, 

 
Anthony Phillip Williams 
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