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1. Introduction

On 25 June 2021, the Portfolio Committee on Mineral Resources and Energy published the Gas
Amendment Bill (“Bill”) for public comment. This submission is made by the business group Sakeliga.
While Sakeliga is supportive of measures to ensure the productive activities in the gas sector of South
Africa, our concern with the Bill relates mainly albeit not exclusively to confirmation and expansion of
race-based policy interventions.

We are in general concerned with the renewed commitment to race-based measures found
throughout the Bill, at a time when South Africa evidently requires market-based, competitive forces
to direct the economic allocation of resources. The Gas Act has been in the Statute Book since 2001
and it seems counterintuitive for race-based provisions to be strengthened as time goes along, rather
than weakened. Doubling down on racial policy at a time of economic downturn and a shrinking tax
base appears to us to be needlessly destructive.

2. Gas Amendment Bill
Here we provide our specific concerns with various clauses found throughout the Bill.

Clause 14’s amendment of section 21 of the Act, and clause 20’s new section 26, re-confirms the
obligation on firms in the gas sector to provide information to government on their activities in
promoting black economic empowerment policy as a licencing condition. We have regarded and
continue to regard this as an unjustifiable invasion of a firm’s right to privacy. It should be entirely
voluntary how much information a firm wishes to share about the racial makeup of its staff,
management, supply chain, or clientele. Government enforcement of such requirements detracts
from the fact that South Africa is a free society where individuals, communities, and firms must feel
free to pursue opportunities and economic prosperity without being handicapped by their own inborn
characteristics.

Continuing to make racial policy part of licencing conditions — the very thing that allows one to engage
in economic activity in a given sector — is an unacceptable instance of social engineering that has no
place in a free society like South Africa. We therefore recommend that any reference to or implication
of race-based licencing conditions be removed from this clause.

We are furthermore concerned with clause 23’s addition of a section 28B in the Act which allows the
Minister, inter alia, to determine whether a new gas facility must be owned by the State or by a private
party. This power effectively allows the Minister to grant one or multiple State monopolies. We suggest
that the establishment of gas facilities take place on the basis of competitive market-based tenders.
This discretion of the Minister ought therefore be removed and replaced with a general provision
committing government to a market-based process in the establishment of gas facilities.



We are concerned that clause 31's changes to section 34(1)(j) of the Act — allowing the Minister to
make regulations to promote black economic empowerment —amount to bestowing upon the Minister
an unlawful discretion to engage in race-based policymaking. We suggest that any State legal
instruments that must be complied with by the general public or firms that have to do with race be
laws of general application, enacted by the people’s democratic representatives in Parliament, rather
than singular officials or politicians. We recommend this empowering provision be removed from the
Bill.

We further recommend that clause 31, particularly with reference to section 34(1)(g) of the Act, be
modified to require that the Minister provide a detailed regulation setting out the procedure and
processes surrounding expropriations in the sector. This regulation must include that a detailed
statement by the government for why the targeted property is to be expropriated (as opposed to
pursuing other alternatives to expropriation as required by section 36(1)(e) of the Constitution) must
be issued. Clause 31 must furthermore require that any contemplated expropriations must include
the payment of solatium, and provide at least market-based compensation for the property in
question.
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Addendum 1: Common law constitutionalism’
Introduction

Constitutionalism refers not only to the written Constitution, but to the constitutional order in which
the Constitution finds itself. The constitutional order includes various principles and customs that the
Constitution itself does not explicitly express.

One may consider, for example, the principle that the legal rules expressed in legislation must be
clear and unambiguous. The Constitution itself contains no such requirement, but it is commonly
recognised that no unclear legal rule may be enforced upon legal subjects and that such a rule is ab
initio void for vagueness. This rule is absolute and supreme, as no proper court of law will enforce
that which either the court itself or the legal subject concerned cannot understand.

These rules and principles are usually borne out of a society’s jus commune -- its common law. In
South Africa, therefore, English and Roman-Dutch constitutional principles, and perhaps in the future
some principles of African customary law, make up the constitutional order, alongside the written
Constitution.

This addendum considers some of these important principles of the constitutional order that do not
necessarily find explicit recognition in the Constitution.

Constitutionalism
Written constitutionalism

A constitution, properly understood, is a special type of law that, unlike other laws, addresses itself
to the government of a society, and lays out what that government may, and crucially, what it may
not do. The core idea of constitutionalism is that everything which government is not explicitly allowed
fo do, is forbidden. Constitutions are one of those things a society cannot afford to get wrong,
because they are not transient. All future governments — not always of the same political party — will
interpret them differently and according to their own ideological frameworks.

The Constitution of South Africa is not meant to be completely inflexible or completely flexible. Section
74 provides that section 1 of the Constitution may be amended with a 75% maijority vote of the
National Assembly and the support of six provinces in the National Council of Provinces, and the
remainder of the Constitution may be amended with a two-thirds majority of the National Assembly
and the support of six provinces in the National Council. The remainder of the section sets out various
other procedures and considerations.

" This addendum has been adapted, albeit not exclusively, in large part from Sakeliga’s submission on the policy
of expropriation without compensation, prepared by Prof Koos Malan.



But if the Constitution is to be amended, the process must not simply amount to Parliament going
through the constitutional procedure and adopting the amendment. There must be a drawn-out,
years-long public consultation process to determine whether a national consensus exists. The
Constitution sets out how an amendment must be processed, but a government cannot act without
a mandate.

One must also bear in mind the nature of the Bill of Rights. Chapter 2 of the Constitution does not
‘create’ rights, but merely protects pre-existing rights. Indeed, section 7(1) states that the Bill of
Rights “enshrines” the rights, not creates them. Sir Thomas More once aptly noted:

“Some men think the Earth is round, others think it flat. But if it is flat, will the King’s command,
or an Act of Parliament, make it round? And if it is round, will the King’s command, or an Act
of Parliament, flatten it?”

Enshrining something, in the constitutional sense, means to place that thing somewhere where it is
protected, in this case, in a constitution.? But legislation cannot change reality, in this case being the
reality of rights: South Africans have rights outside of the Constitution, and if a provision in the Bill of
Rights is repealed, that does not mean South Africans ‘lose’ that right. If this were the case, there
would be little use in referring to rights as ‘human’ rights, as section 1 and the Preamble of the
Constitution do. We are rights-bearing entities because we are humans with dignity and individuality,
not because government has ‘given’ us those rights.

If the Bill of Rights is thus amended, the basic essence of the right in question must remain. If
protection for human rights is removed from the Constitution, South Africa’s constitutional project will
be severely undermined in that the highest law will continue to recognise the rights in question, but
will not protect them. This is not a situation South Africans would want to find themselves in. By
implying that government can ‘extinguish’ a right by simply removing it from the Constitution, the
impression is created that rights are an idea owned by the State, and not the people. This would be
faulty both according to human rights theory, but also according to the logic of the Constitution itself.

Any constitution is meant for the ages. As respected constitutional scholars Herman Schwartz and
Richard A Epstein have noted, “Constitutions are written to supply a long term institutional framework,
which by design imposes some limitations on the power of any given [parliamentary] majority to
implement its will”.> The Constitution of the United States — a standard-setter for constitutionalism
— has endured for 230 years and been amended only 27 times. South Africa’s Constitution has been
amended 17 times in 23 years, with most amendments being technical or procedural.

2 See https://dictionary.cambridge.org/dictionary/english/enshrine.
% Epstein RA. “Drafting a constitution: A friendly warning to South Africa”. (1993). 8 American University Journal
of International Law and Policy. 567 .



Constitutionalism and the Rule of Law require long-term thinking, which recognises that the
government of today is not the government of tomorrow, and that the outrage currently dominating
public opinion will not always be around.

If our Constitution should lose its basic character as a shield for the South African people against
undue government overreach within the period of only one political party’s rule, there can be no doubt
that tyranny is the rule and freedom has again slipped through our grasp.

Unwritten constitutionalism

Constitutionalism presupposes the pursuit of justice on a grand scale, that is, for the whole of the
polity, and more specifically for all individuals and communities within the polity. In this way,
constitutionalism is inextricably associated with the pursuit of justice, but this normative commitment
— the commitment to justice — is only one side of the constitutional idea. The second element of
constitutionalism relates to power: power that has to serve as a rampart that supports the normative
—the justice element. Hence the normative element has to be complemented by a real element, which
consists in the structures for the suitable allocation and checks on political power, thus to ensure that
power is not abused; to ensure that it is exercised for the benefit of the whole instead of degenerating
into privateering for the sake of only a segment — either a minority or a majority. The structural element
is essential to constitutionalism. Precisely for that reason questions around governmental power — its
allocation, exercise, limitation and control — are and have always been essential for constitutionalism.

In the present context the following two prerequisites, both relating to the real element of
constitutionalism, are crucial. The first is citizenship and the second is the notion of the dispersal of
power and (mutual) checks and balances.

e Citizenship in the real sense of the word is not viable without the protection of personal
property rights, that is, the property rights of individuals and juristic persons; and

e (Constitutionalism is founded on the basis of the dispersal of power among the largest possible
number of centres of power, more specifically not only the three centres of state power, but
the widest range of loci of private, civil and economic power (here in after referred to as
institutions of civil society). These loci of power must be strong enough to counterbalance
governmental power and strong enough to counterbalance each other, thus to ensure that
no locus of power grows so strong that it gains absolute power that would allow it to abuse
its power to the detriment of any segment of the populace. Once any locus of power, and
specifically the state, is so strong that it can act in an unconstrained fashion, it becomes
absolutist. That rings the death knell of constitutionalism. Institutions of civil society constitute
loci of power capable of discharging their check and balance function only when they have
their own property, which allows to them act autonomously.



Citizenship

It is important to clarify the meaning of citizenship. That requires, amongst other things, that
citizenship be distinguished from the concepts of subject and consumer. The latter two should not be
confused with that of citizenship; in reality they stand in opposition to the idea of citizenship.

From the point of view of constitutionalism, it would be most inappropriate to view the populace — also
the South African populace — as a collection of subjects. Subjects denote a relationship of
subordination, inequality and dependence of the populace vis-a-vis government. It is an
inappropriate, essentially monarchical concept, which is incompatible with the very notion of
republicanism which is the idea on which the South African constitution claims to be premised.

Viewed through the prism of constitutionalism it would be equally inapt to conceive of the South
African populace as collection of consumers. A consumer is by definition in a commercial relationship
in which the identity of buyer, tenant, borrower, or whatever other commercial identity stands at the
centre.

In contrast to the above, in pursuance of the very notion of constitutionalism, the appropriate public
identity of members of the populace should be that of citizens.

Citizenship, unlike the identities of consumer and subject, primarily denotes the ability to participate
independently and on an equal footing with all other citizens in the joint endeavour to govern the polity
in the public good and to the benefit of the citizenship body as a whole, through a process of even-
handed rational public discourse and compromising decision-making.

Independent participation of all citizens in the continuous enterprise of government for the public
good, is impossible, however, if the people are economically reliant, especially solely reliant on
another person or entity, more specifically if people are reliant on the state. When the populace is
dependent on the state for their livelihood, they are not citizens anymore. Then they are but
subordinate subjects and state-dependent consumers.

Dispersal of power and civil society

The notion of the dispersal of power and attendant checks and balances lies at the very core of the
constitutional idea. This is particularly also true for South Africa priding itself of a constitutional
dispensation that purports to subscribe to the idea of constitutionalism. It is important to emphasise
that the dispersal of power is not limited to the traditional idea of the trias politica — the threefold
separation of power between the legislature, executive and the judiciary. Trias politica, though
important, provide but the basic rudiments for a full-fledged system of power dispersal. Dispersal of
power goes much broader than trias politica. It includes a rich plethora of power centres of civil
society, commercial enterprises and other economic endeavours, cultural and religious endeavours,
educational institutions, religious institutions, charity organisations and many more non-governmental



organisations and many more institutions of civil society. The need for the dispersal of power among
all these centres is a generally accepted prerequisite of sound modern-day constitutional law. In their
absence the spectre of absolutism, more specifically of unrestrained governmental power which is
by definition an outrage against the very foundation of constitutionalism, looms dangerously large.

The mentioned plethora of institutions of civil society fulfils two important roles.

In the first place they provide the best rampart against absolutism. They act as a counterbalance
against absolutism of an excessively powerful, centralised government. Bills of Rights, that seek to
protect the rights of individuals against actual and threatened governmental violations of rights, is
more often than not of no practical value. Individuals lack the required muscle to take on a powerful
rights-infringing government. Moreover, even if an individual does have the power to sue for the
remedying of rights, the courts may rule in favour of government because they share the same
ideological convictions. Even if a court does rule in favour of (an) individual/s, orders are not complied
with and turn out to be judicial wishes rather than true binding orders. The South African experience
of the past decades are swamped of such cases, where the executive and the state administration
have proven to be unwilling and / or able to heed to words of the judiciary. Institutions of civil society
are the only instruments with sufficient muscle to provide the required check on an infringing state
and that can, at the same time, enlist the resources to fill the void left by a faltering state. Institutions
of civil society in this way is the only genuine guarantee for the rights and interests of people and for
sustaining constitutionalism.

Secondly, institutions of civil society also act as a mutual power balance and check on each other,
thus avoiding and / or countering the abuses accompanied by economic monopoly practices in a way
similar to how they keep a rights-infringing centralised government in check and/ or fill the gap left by
a faltering state.

Conclusion
Citizenship and autonomous institutions of civil society also mutually imply one another:

e Citizenship — the capacity to participate in the governance of the polity — is reinforced and
strengthened when people assemble and act through institutions of civil society, instead of
acting individually on their own with much greater difficulty; and

e |nstitutions of civil society on the other hand cannot be viable without citizens joining these
institutions and without them materially contributing towards such institutions, thus enabling

these institutions to discharge their check and balance function.

Conduct by government, whether executive, legislative, or judicial, must respect and promote
citizenship and civil society, not undermine or attack them.



Addendum 2: Section 1 of the Constitution*
Introduction

Section 1 of the Constitution, along with section 74 (the constitutional amendment provision), is the
most entrenched provision in the Constitution. It may only be changed with an affirmative vote of 75%
of the National Assembly, a generally elusive parliamentary majority for any single political party. This
is for good reason. Section 1, said to be “the Constitution of the Constitution”, provides not only the
fundamental values upon which South African society is thought to be based, but on which the
Constitution, itself a value-laden law, is also based. All constitutional interpretation, construction, and
practice must happen with the values enshrined in section 1 foremost in mind.

It is our view that government has not paid enough, if any, mind to section 1. When government does
contemplate constitutional values, it usually references the Preamble, a part of the Constitution that
is without enforceable effect, or various rights in the Bill of Rights. Rarely, if ever, is section 1, the
most important part of the Constitution, considered.

This is problematic, because section 1's values are actionable and substantive: They must be
adhered and given effect to, otherwise the offending entity is trafficking in unconstitutional territory.
We have regrettably seen this play out since the Constitution’s enactment.

Section 1(a): Human rights and freedoms

Section 1(a) provides that South Africa is based inter alia on the “advancement of human rights and
freedoms”. Regrettably, government has treated section 1(a) as if this clause is absent.

A recent example of this, among many, is the National Sport and Recreation Amendment Bill, 2020,
which effectively proposes to nationalise the civilian sporting industry and regulate various aspects
of that industry. How can it be that South Africa is truly based on the advancement of human rights
and freedoms if government is reducing the scope of freedom in such personal and intimate affairs
like sporting and recreation?

The same is particularly true of interventions like the Constitution Eighteenth Amendment Bill. This
intervention will deprive South Africans of their hard-won (and incredibly necessary) property rights,
which are a prerequisite for the exercise of freedom and the attainment of prosperity.

Finally, it is worth noting that had this provision been given the due respect and recognition it
demands, South Africa’s unemployment rate would not be nearly as high as it is today. The Bill of
Rights, particularly sections 9 and 23, have been interpreted in such a way that government has been

4 This addendum was adapted in large part, albeit not exclusively, from the submission of the Free Market
Foundation on the 2020 annual review of the Constitution. The sole author of that submission is one of the co-
authors of this submission.



empowered to disregard the human rights and freedoms of the jobless in favour of those with trade
union membership. Section 1(a) read with section 22 of the Constitution as a matter of course must
have the consequence that jobseekers are not disallowed from seeking employment on such terms
that they deem beneficial to themselves.

But legislation such as the National Minimum Wage Act® stands in evident conflict with these
provisions, by regimenting labour relations in accordance with academic and politically convenient
narratives rather than the best interests of the poorest among us. We submit that section 1(a), and
also section 1(c) discussed below, must permeate any legislation and regulations promulgated by
government, and in this respect, it is evident that this has not happened. Had if happened, legislation
like the National Minimum Wage Act would never have been enacted.

Section 1(b): Non-racialism

It is well-known by now that government has engaged in racialist rhetoric and public policy since the
dawn of constitutional democracy in South Africa. It has found ways in the Constitution of justifying
this conduct but has paid no mind to the fact that those justifications are borne out of provisions in
the Constitution that must be read as compliant with section 1, and particularly section 1(b), which
prohibits racialism. Thus, even if one can, upon a very strained reading, regard section 9 as allowing,
or even obligating, government to engage in racial policymaking, the presence of section 1(b) makes
such an enterprise constitutionally impossible.

In other words, those provisions in the Constitution which seem to justify racialist policy measures,
legally cannot do so, because section 1(b) of the Constitution proscribes it entirely. Government
appears to be ignorant of this fact.

Section 1(c): The Rule of Law

The Rule of Law is often touted by government and opposition officials without any regard being paid
to its substance. It is used as filler-text in political speeches and press statements. When it comes to
the actual content of the Rule of Law, government has in many ways not complied with any such
requirements.

Section 1(c) of the Constitution provides that South Africa is founded upon the supremacy of the
Constitution and the Rule of Law. Section 2 provides that any law or conduct that does not accord
with this reality is invalid. This co-equal supremacy between the text of the Constitution and the
doctrine of the Rule of Law remains underemphasised in South African jurisprudence, but it is
important to note.

5 National Minimum Wage Act (9 of 2018).



One of the Constitutional Court’s most comprehensive descriptions of what the Rule of Law means
was in the case of Van der Walt v Metcash Trading Ltd. In that case, Madala J said the following:

“[65] The doctrine of the rule of law is a fundamental postulate of our constitutional structure.
This is not only explicitly stated in section 1 of the Constitution but it permeates the entire
Constitution. The rule of law has as some of its basic tenets:

1. the absence of arbitrary power — which encompasses the view that no person in
authority enjoys wide unlimited discretionary or arbitrary powers;

2. equality before the law — which means that every person, whatever his/her station
in life is subject to the ordinary law and jurisdiction of the ordinary courts.

3. the legal protection of certain basic human rights.

[66] The concept of the rule of law has no fixed connotation but its broad sweep and emphasis
is on the absence of arbitrary power. In the Indian context Justice Bhagwati stated that:

‘the rule of law excludes arbitrariness and unreasonableness.’

| would also add that it excludes unpredictability. In the present case that unpredictability
shows clearly in the fact that different outcomes resulted from an equal application of the
law”.%

The Rule of Law thus:

Permeates the entire Constitution;

Prohibits unlimited arbitrary or discretionary powers;
Requires equality before the law;

Excludes arbitrariness and unreasonableness; and
Excludes unpredictability.

The Good Law Project’s Principles of Good Law report largely echoed this, saying:

“The rule of law requires that laws should be certain, ascertainable in advance, predictable,
unambiguous, not retrospective, not subject to constant change, and applied equally without
unjustified differentiation”.”

8 Van der Walt v Metcash Trading Ltd 2002 (4) SA 317 (CC) at paras 65-66. Citations omitted.
" Good Law Project. Principles of Good Law. (2015). Johannesburg: Law Review Project. 14.



The report also identifies four threats to the Rule of Law,® the most relevant of which, for purposes of
this submission, is the following:

“[The Rule of Law is threatened] when laws are such that it is impossible to comply with them,
and so are applied by arbitrary discretion [...]"

Friedrich August von Hayek wrote:

“The ultimate legislator can never limit his own powers by law, because he can always
abrogate any law he has made. The rule of law is therefore not a rule of the law, but a rule
concerning what the law ought to be, a meta-legal doctrine or a political ideal”.®

What is profound in Von Hayek’s quote is that he points out that the Rule of Law is not the same as a
rule of the law. Indeed, any new Act of Parliament or municipal by-law creates and repeals multiple
‘rules of law’ on a regular basis — expropriation without compensation would be an example of ‘a’ rule
of ‘the’ law. The Rule of Law is a doctrine, which, as the Constitutional Court implied in Van der Walt,
permeates all law, including the Constitution itself.

Albert Venn Dicey, known for his Introduction to the Study of the Law of the Constitution, and
considered an intellectual pioneer of the concept of the Rule of Law, wrote that the Rule of Law is
“the absolute supremacy or predominance of regular law as opposed to the influence of arbitrary
power, and excludes the existence of arbitrariness, of prerogative, or even wide discretionary
authority on the part of the government”."®

Dicey writes “the rule of law is contrasted with every system of government based on the exercise by
persons in authority of wide, arbitrary, or discretionary powers of constraint”.’ He continues, saying
the Rule of Law means “the absolute supremacy or predominance of regular law as opposed to the
influence of arbitrary power, and excludes the existence of arbitrariness, of prerogative, or even of
wide discretionary authority on the part of the government”.*?

The opposition to arbitrary power should not be construed as opposition to discretion in and of itself.
Officials use discretion to determine which rules to apply to which situation, and thus some
discretionary power is a natural consequence of any system of legal rules. However, the discretion
must be exercised per criteria which accord with the principles of the Rule of Law, and the decision
itself must also accord with those principles.

8 Good Law Project 29.

9Von Hayek FA. The Constitution of Liberty. (1960). Chicago: University of Chicago Press. 206. Our emphasis.
10 Dicey AV. Introduction to the Study of the Law of the Constitution. (1959, 10th edition). London: Macmillan.
202-2083.

" Dicey 184.

12 Dicey 198.



A common example of arbitrary discretion is when a statute or regulation empowers an official to
decide “in the public interest”. What is and what is not “in the public interest” is a topic of much
debate, and empowering officials to apply the force of law in such a manner bestows upon them near-
absolute room for arbitrariness. The “public interest”, however, can be one criterion among other,
more specific and unambiguous criteria.

The fact that some discretion should be allowed is a truism; however, the principle that officials may
not make decisions of a substantive nature still applies. Any decision by an official must be of an
enforcement nature, i.e., they must do what the legislation substantively requires. For instance, an
official cannot impose a sectoral minimum wage. The determination of a minimum wage is properly a
legislative responsibility because it is of a substantive nature rather than mere enforcement.

10



Addendum 3: The right to enterprise
The Constitution must be read as a whole

Chaskalson J wrote for the majority of the Constitutional Court in S v Makwanyane that a provision of
the Constitution “must not be construed in isolation, but in its context, which includes the history and
background to the adoption of the Constitution, other provisions of the Constitution itself and, in
particular” other provisions in the chapter of which it is a part.™

This means that no part of the Constitution is left unaffected by other parts of the Constitution,
especially the provisions of section 1 of the Constitution, which provide for the broad constitutional
basis of South Africa. These provisions are said to permeate the whole Constitution. Per Chaskalson

J in Minister of Home Affairs v NICRO:

“The values enunciated in section 1 of the Constitution are of fundamental importance. They inform
and give substance to all the provisions of the Constitution”.™

Section 1 of the Constitution provides:
“Republic of South Africa

1. The Republic of South Africa is one, sovereign, democratic state founded on the following
values:

(a) Human dignity, the achievement of equality and the advancement of human rights and
freedoms.

(b) Non-racialism and non-sexism.
(c) Supremacy of the constitution and the rule of law.
(d) Universal adult suffrage, a national common voters roll, regular elections and a multi-party
system of democratic government, to ensure accountability, responsiveness and openness.”
(our emphasis)

The emphasised portions of section 1 above proscribe racial discrimination absolutely, and makes

freedom — the idea that individuals and groups of individuals must have the ability to make decisions
for themselves without interference — an imperative in South African public policy.

13 S v Makwanyane and Another 1995 (3) SA 391 (CC) at para 10.
4 Minister of Home Affairs v National Institute for Crime Prevention and the Re-Integration of
Offenders (NICRO) and Others 2005 (3) SA 280 (CC) at para 21.
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Section 1(a) provides that the “advancement of ... freedoms” is a value upon which South Africa is
founded. This foundational value has the effect of strengthening every right in the Bill of Rights, as
discussed below, which culminates into a right to enterprise. Whether or not South Africans should
be free to make their own choices is not a question government gets to ask — it is a founding value
and an imperative.

Non-racialism is, similarly, a Founding Provision and not a right in the Bill of Rights. Its absence from
the Bill of Rights means that it is not available to limitation under section 36 of the Constitution, which
enables the section 9 right to equal protection of the law to be limited. Thus, while equality between
South Africans can be limited, racial equality is a constitutional imperative insofar as public policy
relates.

This point is further reinforced by section 1(c), which provides for the co-equal supremacy of the
Constitution and the Rule of Law.

The Rule of Law as a “meta-legal doctrine”’® means in part that everyone subject to the law shall be
governed by the same law, and not separate laws for separate people. If the latter occurs, the ‘rule
of man’ reigns at the order of the day, whereby politicians and bureaucrats arbitrarily assign legal
advantages to themselves and their constituencies at the expense of other citizens. The Rule of Law
does not exist in such a state of affairs. Thus, there are two founding values which prohibit racial and
sexist discrimination, in addition to section 9 of the Constitution, which theoretically allows for
discrimination on other grounds.

The cumulative ‘right to enterprise’ in terms of the Constitution

There exists a cumulative right to enterprise in the Constitution that becomes clear once the principle
enunciated by Chaskalson J is truly appreciated — that the Constitution must be read as a whole. The
right to enterprise means that South Africans may, free from the interference of government and other
actors, voluntarily go about their own business. This right to enterprise consists of various rights in
the Bill of Rights (informed by the section 1(a) commitment to the advancement of freedoms):

Section 10 — the right to human dignity. In Ferreira v Levin, Ackermann J opined:

“Human dignity has little value without freedom; for without freedom personal development
and fulfilment are not possible. Without freedom, human dignity is little more than an
abstraction. Freedom and dignity are inseparably linked. To deny people their freedom is to
deny them their dignity”."® (our emphasis)

5 Von Hayek FA. The Constitution of Liberty. (1960). Chicago: University of Chicago Press. 311.
16 Ferreira v Levin 1996 (1) SA 984 (CC) at para 49
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Section 12 — freedom and security of the person — especially sections 12(1)(a) and (c). These
provisions provide that nobody may be deprived of freedom without just cause and that everyone has
the right to be free from violence from both public and private sources. Violence must be understood
as including the threat of violence, which underlies any new law or regulation such as the provisions
of the present intervention.

Section 13 — freedom from slavery, servitude and forced labour. If South Africans are guaranteed the
right to be free from slavery — forced employment — the converse is also logically true: South Africans
are to be free from forced unemployment as well, which is often the result of well-intended
government policy.

Section 14 — the right to privacy. The right to privacy implies that persons or groups of persons may
go about their businesses without the interference or surveillance of others — including and especially
government — if they do so without violating others’ rights. Such interference could include obliging
the divulging of intimate personal or commercial details that a government ordinarily has no interest
in knowing.

Section 18 — freedom of association. This right entitles everyone to associate (or disassociate) with
whoever or whatever they wish on whatever basis. The provision was formulated without any provisos
or qualifications and is therefore absolute insofar as it is not limited by section 36. South Africans may
freely associate or disassociate as long as they do not violate the same right of others or any of the
other rights in the Bill of Rights. Economic policy has a tendency to violate the freedom of association
of enterprises, in South Africa often providing for forced racial association and disassociation.

Section 21(1) — freedom of movement. The freedom to move — leave, return, roam —is a vital element
of enterprise.

Section 22 — freedom of trade, occupation and profession. The freedom to choose one’s trade,
occupation, and profession is, along with the property rights provision, the core of the right to
enterprise. Section 22 provides that government may regulate (not prohibit) the practice (not the
choice) of a profession. The regulation of practicing a particular profession cannot be so severe as
to prohibit it.

Section 23 — labour relations. The Constitution guarantees the right of employees and employers to
associate with trade unions and employers’ organisations.

Section 25 — the right to property. There can be no right to enterprise, and no enterprise per se,
without private property rights. Section 25, along with the freedom of trade, occupation and
profession, forms the core of the right to enterprise and is a conditio sine qua non for South Africa’s
prosperity. A right to property supposes that the owners of the property in question may do with that
property as they see fit, insofar as they do not violate the rights of others.
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