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From: Mr I Momoniat, Tel: 012 315 5165, Email: ismail.momoniat@treasury.gov.za 

 

 

Honourable Yunus Carrim, MP  

Chairperson of the Select Committee on Finance 

Parliament of the Republic of South Africa 

Cape Town 

8000 

 

National Treasury Response to the Submission from the Banking Association of 

South Africa at the Parliamentary Public Hearings on the Financial Sector Laws 

Amendment Bill [B15-B] 

 

Dear Hon. Chairperson Carrim 

 

The National Treasury and Reserve Bank attended public hearings on the Financial Sector Laws 

Amendment Bill, 2020 (the Bill) held by the Select Committee on Finance (the Committee) on 9 

November 2021. At the public hearings the Hon. Mr Carrim, directed National Treasury to engage 

with the Banking Association of South Africa (BASA) on the issues raised in their submission. The 

parties met and all agreed that the concerns can be addressed in Standards before a determination 

on the full effectiveness of the Act is made. BASA has therefore withdrawn their concerns as it relates 

to the Financial Sector Laws Amendment Bill,2020.   

 

Summary of BASA submission on the Financial Sector Laws Amendment Bill 

The South African Reserve Bank (the Reserve Bank) has powers to take resolution action in terms 

of clause 166S(7) with the exception of certain excluded transactions which are listed under clause 

166S(9). The exclusions under clause 166S(9) should include securities financing and repurchase 

agreements just like derivatives agreements which are included thereunder. The reasons for the 

request for an additional inclusion under the exemption clause are: 

 

i. in the Insolvency Act under section 35B, securities financing and repurchase 

agreements are excluded from insolvency proceedings together with derivatives 

transactions as they are all broadly defined under the definition of a Master 

Agreement in terms of that section. 

 

ii. in terms of section 69(6B) of the Banks Act, the curator of a bank in curatorship is 

bound by the exclusions and processes outlined in section 35B and 35A of the 

Insolvency Act.  
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Discussions between the National Treasury, Reserve Bank and BASA 

The National Treasury, Reserve Bank and BASA held a virtual meeting on 15 November 2021. BASA 

explained the intention of the proposed insertion was to ensure that securities financing and 

repurchase agreements would be allowed to close out and net under contractual netting 

arrangements as soon as a designated institution is placed under resolution and not be subject to 

the provisions of clause 166S(7) of the Bill.  

 

National Treasury and the Reserve Bank explained that: 

 

i. Clause 166S(7) establishes the bail-in powers and BASA’s proposed revisions will 

not allow the above contracts to close out, as close out of contracts is prevented by 

other provisions.  

 

ii. South Africa has opted for an open resolution of systemically important financial 

institutions where a designated institution that enters into these types of agreements 

remains open for business in resolution and its contractual obligations remain binding 

and subject to fulfillment.  

 

iii. The financial transactions defined in terms of section 35B of the Insolvency Act, would 

not be allowed to close out and net and there is no distinction between securities 

financing, repurchase agreements and derivatives under resolution in this regard.  

 

iv. The reason for the inclusion of derivatives contracts under clause 166S(9) for 

purposes of the exemption from the provisions stipulated under clause166S(7) is 

because of the complexity of these instruments and the timing does not allow the 

Resolution Authority to immediately and sufficiently ascertain the value of the 

derivatives contracts and determine the contractual obligations of the designated 

institution at the moment of its placement in resolution.  

 
v. BASA had referenced provisions of the Insolvency Act as well as the Banks Act to 

outline the legal policy principles of the treatment of certain financial transactions 

under curatorship and insolvency. However, resolution is a very distinct legal process 

from either curatorship or insolvency, for example:  

 

• curatorship speaks to the resuscitation of a single bank whereas resolution 

speaks to the financial stability of the entire financial system including preventing 

the failure of the designated institution in resolution; 
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• insolvency speaks to a failed financial institution being wound-up whereas in 

resolution, the entity will still exist and operate under the management of the 

Reserve Bank.   

 
Outcome of the discussions 

All parties agreed on the publication of a preliminary Standard in the form of a discussion document 

on the termination rights of agreements (including securities financing, repurchase agreements and 

derivatives), before the Bill was passed by Parliament. Further Standards will be adopted before 

certain provisions of the Act are determined to be effective by the Minister to provide market 

certainty. 

 

This process would resolve the issue and confirm the policy approach to resolution as introduced in 

South Africa and consulted on since 2015. The Reserve Bank has duly published the relevant 

document on its website on 18 November 2021 and informed BASA.  

 

 

Yours Sincerely 

VIA EMAIL 

ISMAIL MOMONIAT 

Deputy Director General: Tax and Financial Sector Policy, National Treasury 


