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WRITTEN SUBMISSION ON THE DISASTER MANAGEMENT AMENDMENT 
BILL B2 - 2021 
  
Dear Ms Cassiem,   
  
Thank you for the opportunity to submit commentary to the Disaster Management 

Amendment Bill B2 – 2021. 

The submission discusses the unique requirement that emergency legislation needs to 

comply with. While the Disaster Management Act is not just emergency legislation, 
the provisions dealing with state of disasters are analogous. We focus mainly on these. 

We conclude with pertinent suggestions on what amendments can enhance the 
Disaster Management Act in that regard. 

We are academics and working on disaster risk reduction, constitutional law and social 
justice issues. We submit these comments in our personal capacity as experts in the 

field. The opinions expressed in this document are our own and should not be 

attributed to our respective institutions.   

We are willing to make an oral submission if required.  

Regards,  

Proff Elmien du Plessis (NWU), Dewald van Niekerk (NWU) 

  



1 Comments on the Disaster Management Bill B2 of 2021. 

1.1 Introduction 

Until the late 1990s, South Africa did not have one unified and comprehensive 

legislation to deal with hazards and disasters. It became clear that a unified approach 
was needed, but also an approach that would enable quick reaction in various 

branches and departments in government and harness the help of civil society before 
and during disasters. For that purpose, a comprehensive Green1 and White Paper2 

were published, which culminated in the Disaster Management Act 57 of 2002 
(hereafter the DMA), and the National Disaster Management Framework (NDMF)  

followed its promulgation in 2005.  

The new legislative framework approached disaster risk management differently. This 

much is evident from the Green and White Papers. Some issues are important to 
mention here to understand what the Disaster Management Act seeks to do to suggest 

amendments to the Act. 

The policy focus that happened at the end of the 1990s changed disaster management 

from something reactive to something proactive (disaster risk management).3 For that 
reason, disaster risk management had a strong developmental focus to ensure by the 

consistent implementation of the Act, communities’ vulnerability to hazards are 
reduced. Disasters were no longer seen as isolated events that must be responded to 

piecemeal, but rather as consistent development to reduce vulnerability, prevent a 

hazard from becoming a disaster, or minimise the impact of disasters. The Green 
Paper already warned that  

“disasters are often managed haphazardly. The approach taken to disasters may thus 
be as costly (or even more costly) than the event itself. People are unprepared, and 
when the event occurs (even slow-onset disasters) it usually triggers haphazard 

 
1 TEAM, D. M. T. 1998. Green Paper on Disaster Management. In: DEVELOPMENT, D. O. C. (ed.).. 
2 DEVELOPMENT, D. O. C. 1999. White Paper on Disaster Management. In: DEVELOPMENT, D. O. C. 
(ed.). Government Gazette.. 
 
3 VAN NIEKERK, D. 2007. Disaster risk reduction, disaster risk management and disaster management: 
Academic rhetoric or practical reality? Disaster Management: South Africa, 4, 6-9.  



reactions, which often result in crisis management. Awareness of disasters and of 
one’s vulnerability to such events can, however, reduce the impacts of such events”.  

The Act, therefore, laid down a new policy framework to provide for a structured 
approach, with enabling legislation to provide the necessary funding for institutions 

and personal to drive this new, proactive approach. It envisioned an approach where 
both the private and the public sectors will be involved in disaster risk management. 

It is essential to highlight that it expected long term planning that focuses on 
development strategies to reduce vulnerability, which has a strong focus on 

infrastructure development. 

The Green and White Paper led to the promulgation of the Disaster Management Act 

in 2002 (after four draft Bills), followed by a comprehensive policy framework for 
disaster risk management that incorporated the visions of the two papers and linking 

it to specific sections in the Act. 

1.1.1 The Disaster Management Act 

The DMA aims to institutionalise disaster risk reduction in all sectors and spheres of 

government.  A disaster is defined in the Act as a “natural or human-caused 
occurrence which (a) causes or threatens to cause – (i) death, injury or disease; (ii) 

damage to property, infrastructure or the environment, (iii) disruption of the life of a 
community; (b) is of a magnitude that exceeds the ability of those affected by the 

disaster to cope with its effects using only their own resources”.  

In contrast, the State of Emergency Act 64 of 1997 suggests that an emergency is an 

event or event that threatens the nation's life through “war, invasion, general 
insurrection, disorder, natural disaster or other public emergency”. A “state of 

emergency” thus suggests a security threat to peace and order, which must be 
restored (see section 2(1)(a) of the DMA). 

When a national state disaster is proclaimed (section 26), the national executive is 
primarily responsible for coordinating measures to respond to the hazard or disaster 

to ensure optimal mitigation and recovery. The Act provides that a state of disaster 
can only be declared when “(a) existing legislation and contingency arrangements do 



not adequately provide for the national executive to deal effectively with the disaster; 

or (b) other special circumstances warrant the declaration of state of disaster”.  

Once a state of disaster is declared, the Minister may make regulations or issue 

directions regarding a wide range of practical matters (releasing resources and 
personnel, the evacuation of areas, the provision of shelter, the management of traffic, 

the sale and purchase of beverages, etc.) set out in section 27(2). These powers are 
restricted in that they may only be exercised as far as it is necessary to assist or 

protect the public, bring relief to the public, protect property, prevent or combat 
disruption, or deal with the effects of the disaster. A state of disaster can be declared 

for an initial period of three months, after which it must be renewed every month. 
This renewal can happen at the discretion of the Minister for as long as a state of 

disaster is in place. 

A strength of the DMA is that it provides the basis for regulating a response to a 

disaster through a single set of regulations issued in terms of the DMA. It also allows 
for the release of funds allocated to disaster relief. A weakness, however, is that the 

executive has more freedom of action under a state of disaster than a state of 
emergency.4 In the former, the Minister may promulgate regulations for purposes set 

out by s27 of the DMA. In that sense, her power is limited. At the same time, in terms 
of the DMA, there is no requirement that regulations be presented to Parliament, 

which is a requirement for regulations under a state of emergency. This has led some 

to argue that the DMA is inconsistent with the Constitution and invalid insofar as the 
section does not provide for safeguards found in s37 of the Constitution (which 

governs states of emergency), although the courts have disagreed.5 Nevertheless, at 
least one commentator referred to the state of disaster as “an informal and light 

version [of a state of emergency]”.6  

 
4 For a discussion of the difference between the State of Disaster and a State of Emergency, and the 
Minister’s powers in a State of Disaster, see also 2020c. Freedom Front Plus v President of the Republic 
of South Africa and Others. [2020] ZAGPPHC 266. 
5  ibid.  
6 VOS, P. D. 2020. Citizens’ important role: Checking autocratic tendencies of the executive. Daily Maverick, 28 
May. 



2 The nature of emergency legislation 

It is accepted that when the state exercises its emergency powers, there will be some 
form of limitation on individual human rights. The emergency powers may be 

necessary to secure the state. Still, care must be taken that democracy also survives 
the emergency. The constitutional order should not be undermined, and the role of 

parliament, the judiciary and oversight bodies remain important.7 It remains vital to 
return here to section 1 of our Constitution, which states that South Africa is a 

democratic state. 

There is a solid argument to be made that crisis and emergency should be dealt with 

in terms of emergency legislation to avoid emergency legislation becoming the norm. 
Stated differently, legislation that gives extensive powers to the executive to manage 

emergencies should not outlive the emergency itself, as these forms of legislation are 
often not made in an open and deliberative forum, as was the case in South Africa.8 

There are different ways in which emergency (or disaster) legislation can be kept 
separate from ordinary legislation, namely using sunset clauses, using a single 

legislative vehicle to manage the emergency, non-textual amendments, not fitting into 
the normal legislative processes, using words that make it clear that they are 

temporary, limiting the powers to only apply in exceptional cases and indicating in the 
title that it has limited application. All of these will be discussed and evaluated 

separately below. 

2.1 Sunset clauses 

Legislation enacted during emergency times should limit the duration of applicability. 

One way of doing this is with sunset clauses.9 These clauses can also allow for 

 
7 KHAKEE, A. 2009. Securing democracy: a comparative analysis of emergency powers in Europe, 
Geneva Centre for the Democratic Control of Armed Forces.. 
8 The Act empowered the Minister of Cooperative Governance and Traditional affairs to make 
regulations, and other Ministers to make directives, without required oversight. It has been alluded to 
that the deliberations happened in the Corona Command Council, a subsection of Cabinet  / Natjoints, 
which deliberations did not happen in an open and transparent manner. 
9 EUROPE, C. O. 2020. Respecting democracy, rule of law and human rights in the framework of the 
COVID-19 sanitary crisis: A toolkit for member states. Information documents: SG/Inf(2020)11.. 



extensions.10 It must be clearly stated that the emergency situation will automatically 

terminate unless it is, for instance, renewed. This automatic termination indicates that 
the decision to the extent it must be deliberated upon and serves to ensure that the 

state does not normalise its emergency powers.11 

Once the immediate emergency is over there might be a need to use specific, targeted 

measures. Such measures, however, should fall under the work of parliament through 
ordinary deliberative procedures.12 

One risk of sunset clauses might be that there is a greater degree of deference from 
parliament and the courts to the executive because the powers are only deemed 

temporary. In that sense, the sunset clause with the renewal trigger only does half 
the job. There must be oversight of the renewal, where parliament, for instance, is 

given a real opportunity to hold the executive accountable, and to assess the 
continuing disaster measures.13 This is absent from the DMA. 

The Disaster Management Act provides that the declaration of a state of disaster is 
valid for three months. As such, it does have a “sunset clause”, and thereby there is 

compliance with this. However, when the declaration of the State of Disaster lapses 
after three months, it can be renewed monthly. If the declaration of a national state 

of disaster exists, the Minister has the sole discretion to extend it.14 This is where 
there is a difference between the disaster option and the state of emergency option: 

any extension of a state of emergency is subject to a parliamentary discussion and a 

vote, and every extension is subject to a stricter majority having to agree. A similar 
mechanism should be worked into the Disaster Management Act, especially with 

regards to national emergencies.  

 
10 CORMACAIN, R. 2020. Keeping Covid-19 emergency legislation socially distant from ordinary 
legislation: principles for the structure of emergency legislation. The Theory and Practice of Legislation, 
1-21. 9. 
11 Ibid. 9; ACKERMAN, B. 2003. The emergency constitution. Yale lJ, 113, 1029. 1047. 
12 EUROPE, C. O. 2009. Protection of human rights in emergency situations. p 12. COMMISSION, V. 
2019. Parameters on the Relationship between the Parliamentary Majority and the Opposition in a 
Democracy: a checklist. Venice.. 
13 CORMACAIN, R. 2020. Keeping Covid-19 emergency legislation socially distant from ordinary 
legislation: principles for the structure of emergency legislation. The Theory and Practice of Legislation, 
1-21. 10. 
14 Section 27(3). 



2.2 Single legislative instrument 

During normal times legislation is spread out over various legislative instruments that 
might be applicable in single instances. The argument is made that emergency 

legislation should be contained in one legislative instrument, sourced in the same 
place, and kept separate from ordinary powers. This is important to “scrutinise, control 

and ultimately repeal emergency powers”. Having them in one legislative instrument 
(in theory) makes it possible to know where to find them.15 

The DMA is structurally demarcated from other legislation. It is only applicable if no 
other legislation can deal with the situation. It does not purport to run concurrently 

with other legislation. While it also deals with disaster risk reduction, the provisions 
dealing with state of disasters (which are analogous to state of emergencies), allowing 

regulations to be promulgated in terms of the specific section to deal with the disaster. 
Therefore, when there is no longer a state of disaster, the whole regulatory framework 

collapses without amending or invalidating other legislation.   

2.3 Non-textual amendments 

When new legislation is enacted, it interacts with existing laws. If the subject overlays, 
it might amend the legislation in some way or another. In some instances, the 

amendment is textual, meaning that the actual text of the other legislation is amended 
by adding or deleting words. Emergency legislation should not textually amend 

ordinary legislation, as emergency legislation should be kept apart from ordinary 

legislation, not to normalise emergency provisions. For that purpose, emergency 
legislation should only indirectly amend other legislation (and then so temporary). This 

does not change the actual words of ordinary legislation but allows for different 
meanings for as long as the emergency is there, with no permanent long-term 

implication to the law.16 

 
15 CORMACAIN, R. 2020. Keeping Covid-19 emergency legislation socially distant from ordinary 
legislation: principles for the structure of emergency legislation. The Theory and Practice of Legislation, 
1-21. 11. 
16 Ibid. 14. 



Again, the DMA clarifies that it is not applicable if other legislation can be used to 

handle the situation. Yet, when it is necessary to manage a hazard or disaster, it might 
be that the regulations indirectly and temporarily, amend other legislation. These are 

some issues that came about in court cases, for instance, on Tobacco and Alcohol.17 

2.4 Do not fit into the standard mosaic representation  

Ordinary legislation normally forms a coherent whole – where new legislation is 
promulgated to fit in with existing legislation (at least in principle). Emergency 

legislation should not fit in, and it should not fit in the legislative design to show that 
it is separate from normal legislation.18 What sets the DMA apart from State of 

Emergency legislation is that it deals with emergency situations and establishes 
structures to manage disaster risks. This we accept. But as far as the powers under a 

state of disaster are concerned, that is arguably on par with state of emergency 
legislation.  

2.5 Express words - temporary nature 

It is essential that during an emergency, the powers given to issue decrees must be 

limited in duration.19 Emergency legislation aims to contain the crisis and then to 
return to normal as soon as possible. If the emergency is prolonged, it should be 

subject to oversight from parliament.20 The Minister’s power is limited in the following 
ways: 1) she may only exercise her authority within the bounds of the DMA; 2) she 

may only make regulations when a national SOD is declared – which is dependent on 

the hazard being classified as a disaster by the National Disaster Management Centre; 
3) she may only declare a national SOD for an initial period of 3 months, with monthly 

renewals. While the interaction with the NDMC provides for some checks, this might 
not be enough. Therefore, it might be desirable to place a duty on the minister to 

 
17 2020a. British American Tobacco South Africa (Pty) Ltd and Others v Minister of Co-operative 
Governance and Traditional Affairs and Others. [2020] ZAWCHC 180., 2020b. Fair-Trade Independent 
Tobacco Association v President of the Republic of South Africa and Another. ZAGPPHC 246. 
18 CORMACAIN, R. 2020. Keeping Covid-19 emergency legislation socially distant from ordinary 
legislation: principles for the structure of emergency legislation. The Theory and Practice of Legislation, 
1-21. 15. 
19 Ibid. 16. 
20 EUROPE, C. O. 2020. Respecting democracy, rule of law and human rights in the framework of the 
COVID-19 sanitary crisis: A toolkit for member states. Information documents: SG/Inf(2020)11.. 



report back to parliament or give powers to parliament to intervene in the extension 

of the state of disaster after the initial three months. 

2.6 Powers limited by definition 

The distinct nature of emergency legislation lies in the fact that it restricts the exercise 
of power for only the narrow emergency situation. The state does not have general 

powers to do as it wishes during an emergency. Its powers are limited to only deal 
with the actual emergency. If the state does more than needed to deal with the 

emergency, it ventures on the dangerous path of losing its democratic legitimacy.21 

2.7 Title indicates limited application  

It is useful for various purposes if the title indicates its limited application. If most 
legislation is marked as “coronavirus measures” of some sort, it not only indicates its 

limited applicability, but also makes it easy to find the legislation.22 The Disaster 
Management Act, although probably better called the Disaster Risk Reduction Act, 

indicates that the emergency provisions in the Act are only applicable when a hazard 
is a “disaster”. 

2.8 It must be necessary   

The idea behind necessity is that the emergency measures must achieve their purpose 

with the minimum alteration to the normal rules and procedures as provided for in 
democratic decision-making.23 Section 27(3) provides that they can be exercised “only 

to the extent that this is necessary for the purpose of assisting and protecting the 

public; providing relief to the public; protecting property; preventing or combating 
disruption; or dealing with the destructive and other effects of the disaster.” 

 
21 CORMACAIN, R. 2020. Keeping Covid-19 emergency legislation socially distant from ordinary 
legislation: principles for the structure of emergency legislation. The Theory and Practice of Legislation, 
1-21. 17, SCHEPPELE, K. L. 2018. Autocratic legalism. The University of Chicago Law Review, 85, 545-
584. 545. 
22 CORMACAIN, R. 2020. Keeping Covid-19 emergency legislation socially distant from ordinary 
legislation: principles for the structure of emergency legislation. The Theory and Practice of Legislation, 
1-21. 19. 
23 EUROPE, C. O. 2020. Respecting democracy, rule of law and human rights in the framework of the 
COVID-19 sanitary crisis: A toolkit for member states. Information documents: SG/Inf(2020)11. p 4. 



Section 27(2)(n) states that “[i]f a national state of disaster has been declared in terms 

of subsection (1), the Minister may, subject to subsection (3), and after consulting the 
responsible Cabinet member, make regulations or issue directions or authorise the 

issue of directions concerning other steps that may be necessary to prevent an 
escalation of the disaster, or to alleviate, contain and minimise the effects of the 

disaster”. 

2.9 Powers and checks on executive should be distributed  

Emergency legislation is different from ordinary legislation. It empowers the executive 
to act quickly and efficiently, primarily through simpler decision-making processes 

(such as making regulations). However, the role of parliaments remains important 
with specific reference to the question of whether the continued use of emergency 

powers is still justifiable.24 

In this process also the courts have an important function. The courts must scrutinise 

the most serious human rights limitations, and the process at court must facilitate 
quick decision-making.25 

Parliament delegated the power to make the regulations to the Minister responsible 
for the Disaster Management Act. It is still important that Parliament (and the 

judiciary) ensure that the Minister does not act outside of these powers and ensure 
that there is still, as far as possible, robust engagement with the regulations. For this 

purpose, openness on the part of the Executive is important. 

In the Helen Suzman Foundation case,26 the foundation argued the legislature is 
primarily responsible for law-making even during disasters and that this was 

specifically provided for by s37 of the Constitution, which governs the declaration of 
a state of emergency. Since it would be challenging to meet the threshold requirement 

to declare a state of emergency for a national health emergency – which can be done 
only if a “declaration is necessary to restore peace and order” – health emergencies 

 
24 Ibid. p 5. 
25 Ibid. p 5. 
26 2020d. Helen Suzman Foundation v The Speaker of the National Assembly. [2020] ZAGPPHC 574. 



will likely have to rely on the DMA. It is, therefore, advisable that oversight 

mechanisms, like those in s37 of the Constitution, are added to the exercise of powers 
of the Minister in terms of the DMA.  

It is also useful to note that the Minister’s powers, in terms of the DMA, are vaguely 
described because the Act was promulgated with various kinds of disasters in mind. 

The Helen Suzman Foundation argued27 that once the immediate threat is dealt with, 
legislation that aims to address the specific challenges of COVID-19 should be passed. 

They similarly argued that s27(1) only allows the declaration of a state of disaster in 
exceptional circumstances – namely, when there is no ordinary way of dealing with 

the disaster. While the court did not agree, Parliament would do well to assess their 
role as lawmakers before and during a state of disaster. While there is a strong 

argument that the legislature should continue with its ordinary functions as far as 
possible, they also need to scrutinise the executive’s application of its delegated 

powers. This would help ensure that the legislative measures are in line with the rule 
of law. Legislation could and should provide for this oversight function. The South 

African parliament can be justifiably criticised in this regard.  

3 Evaluation and recommendations 

3.1 Evaluation 

To evaluate the shortcomings of the Disaster Management Act, it is important to 

understand the legislative scheme of the Act and what it seeks to achieve. The Act 

not only provides for a reaction to already happened disasters but, read with the 
NDMF, lays the ground for a developmental approach to ensure disaster risk reduction. 

Disaster risk reduction aims to avoid or limit the impact of an occurrence that can be 
classified as a disaster. A state of disaster and the regulations and provisions that a 

state of disaster unlocks only come if the risk reduction measures (rooted in 

 
27 Ibid. 



sustainable development practices) were unsuccessful. The forward-thinking law and 

all-encompassing NDMF, however, have been poorly implemented until 2020.28 

The blame for the poor implementation is placed on the placement of the various 

disaster (risk) management centres and the lack of the perceived importance of multi-
sectoral disaster risk reduction. In line with the recommendations made in the Green 

and White papers on disaster management, the view is that disaster risk management 
and the National Disaster (Risk) Management Centre will placed within the Presidency, 

as is the case in most other countries. This will lead to the placement of Provincial 
Disaster (Risk) Management Centres in the Premier's Office, and Municipal Disaster 

(Risk) Management Centres under the Municipal Manager. Placement under the 
Presidency is important for decisive and mandated decisions when faced with hazards 

or disasters. The extraordinary powers for declaring a national State of Disaster and 
the Minister of the Presidency with its accounting line to the President, seems to be 

more apt in this regard. Instead, the National Disaster (Risk) Management Centre 
became a relegated section of COGTA, with little power to ensure that the Act is 

implemented properly. This practice has followed suit at the provincial and municipal 
levels with the same consequences. 

The DMA gives the President the responsibility of establishing an Intergovernmental 
Committee on Disaster Management (ICDM) and the National Disaster Management 

Policy Framework (NDMF) in section 1.1.1 gives further clarity on how this can 

operate. The idea is that the committee, based on the principles of cooperative 
governance, brings together the different spheres of government and other needed 

role-players to address the pandemic. The ICDM also reports to cabinet to ensure a 
uniform approach to disaster risk management in the country. The requirement is that 

this structure meets four times a year, but it seems as if it never had a meeting. 

 
28 VAN NIEKERK, D. 2014. A critical analysis of the South African disaster management act and policy 
framework. Disasters, 38, 858-877, VERMAAK, J. & VAN NIEKERK, D. 2004. Disaster risk reduction 
initiatives in South Africa. Development Southern Africa, 21, 555-574, BOTHA, D. & VAN NIEKERK, D. 
2013. Views from the Frontline: A critical assessment of local risk governance in South Africa. Jàmbá: 
Journal of Disaster Risk Studies, 5, 1-10, BOTHA, D., VAN NIEKERK, D., WENTINK, G., COETZEE, C., 
FORBES, K., MAARTENS, Y., ANNANDALE, E., TSHONA, T. & RAJU, E. 2011. Disaster risk management 
status assessment at municipalities in South Africa. Report to the South Africa Local Government 
Association (SALGA), viewed, 24. 



3.2 Suggestions 

Government should learn from the COVID-19 disaster that a failure to implement the 
Act properly, also during times of no disasters, lead to an uncoordinated response to 

the disaster. Government should ensure that the structures that are provided for in 
the Act are functioning and working as they should. This is perhaps not a legislative 

weakness but an implementation weakness. 

The suggestion to be placed under the presidency is also a governance issue rather 

than a legislative amendment issue. 

As far as legislative weaknesses are concerned, we make the following suggestions: 

• Parliamentary oversight mechanisms are formally included in the Act for the 

extension of at least the extension of a state of disaster and the regulations 
promulgated in terms of section 27.  

• The institutional protections (parliament and the courts) should be included in 
the preamble. 

• The provisions for a state of emergency foresees the possible harmful effect of 

declaring an SOE and the impact that this will have on human rights. Yet, the 
DMA is silent on human rights protections (in, for instance, the preamble).29 It 

would be advisable that an amendment indicates that it takes cognisance of 
the dangers when a state of disaster is declared and that any response remains 

within the parameters of the Bill of Rights. 

 

 

 

 

  

 
29 SIBANDA, S. 2021. The constitution during emergencies. Available from: 
https://cityscapesmagazine.com/articles/the-constitution-in-crisis [Accessed 2 July 2021]. 
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