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The Standing Committee on Finance
Parliament of the Republic of South Africa

Per email: awicomb@parliament.gov.za; tsepanya@parliament.gov.za 

Dear Sirs and Mesdames

Representations on the Draft Taxation Laws Amendment Bill, 2021 (“DTLAB 21”)

We present herewith our written submissions on the above-mentioned draft Bill. 

Our submissions include a combination of representations, ranging from serious concerns about the impact or effect of 
certain provisions to simple clarification-suggestions for potentially ambiguous provisions. We have deliberately tried to 
keep the discussion of our submissions as concise as possible, which does mean that you might require further 
clarification.  You are more than welcome to contact us in this regard.

In particular, we wish to draw your attention to our submissions on the following proposals in the DTLAB21:

- The retirement fund “exit tax” (see pages 13 to 25)
- The limitation of interest deductions (see pages 29 to 47); and
- The restriction on the carry forward of assessed losses (see pages 48 to 60)

As always, we thank the Standing Committee on Finance for the ongoing opportunity to participate in the development of 
the SA tax law.

Yours sincerely

Kyle Mandy
Director: South Africa Tax Policy Leader
Tax Practitioner: PR – 0011393
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INCOME TAX 
ACT:
Section 1, paras 
5, 6, 10 7th Sch.

Comment Recommendation

In terms of para 5 of the 7th Schedule, the fringe benefit value placed on an 
asset acquired from an an employer is the market value of the asset. In the 
context of a voucher issued by the employer, there is no cost which would 
then reduce the fringe benefit for long service awards (the lesser of the cost to 
the employer or R5000).

In the context of vouchers, the reduction 
should be the lesser of the market value and 
R5000, and not the cost to the employer.

On the basis that subpara (4) of para 17 of the Seventh Schedule is proposed 
to be deleted, subpara (6) of para 17 should be deleted as a consequential 
amendment.

Subpara (6) of para 17 of the 7th Schedule 
should be deleted as a consequential 
amendment.

1.1 Reviewing the nature of long service awards for fringe benefit purposes 
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EMPLOYMENT 
TAX 
INCENTIVE 
ACT:
Sections 1 and 6

Comment Recommendation

It is proposed that the definition of “employee” be amended 
to counter arrangements that are contrary to the policy 
intent. Specifically, subparagaph (c) is added to state “who in 
any other manner assists in carrying on or conducting the 
business of that person”.

It is not clear whether this proposed change achieves the its 
intended purpose. Where  an employee is employed to study 
and thereby generates income for the employer by virtue of 
the study agreement, then that could constitute the business 
of the employer since the employer is generating income 
from the arrangement.

Furthermore, the proposed addition of paragraph (d) to the 
definition of “employee” is also, in our view, unlikely to 
prevent the arrangements of concern, since such employers 
in all likelihood would currently maintain the required 
information in any event.

The proposal should be reconsidered in order to target the 
arrangements that are of concern appropriately.

1.2 Curbing abuse in the employment tax incentive
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EMPLOYMENT 
TAX 
INCENTIVE 
ACT:
Sections 1 and 6

Comment Recommendation

The proposed proviso to section 6 is nonsensical. The section 
sets out the requirements for an employee to be a qualifying 
employee and the proviso is essentially meaningless.

The proposed proviso is simply an additional requirement 
and should be added to the list of requirements rather than 
as a proviso.

The proviso states “provided that the employee is not, in 
fulfilling the conditions of their employment contract, mainly 
involved in the activity of studying”. It is not clear whether 
“mainly” carries the meaning of “more than 50% of the 
employee’s time”. If this is the case, aggressive schemes 
could still seek to employ people to study for 49% of their 
time and work for 51% of their time and thereby not be 
precluded from participating in the schemes that the 
proposed legislation is seeking to prevent. 

To the extent that the proviso is retained, it should be 
appropriately worded to target aggressive schemes that could 
exploit the “mainly” requirement.

1.2 Curbing abuse in the employment tax incentive
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INCOME TAX 
ACT:
Sections 1 and 25

Comment Recommendation

No comments.

1.3 Clarifying the timing of disposal rules in respect of an asset acquired from a deceased estate 
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INCOME TAX 
ACT:
Section 57B

Comment Recommendation

No comments

1.4 Tax treatment of the cession of the right to receive an assets 
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INCOME TAX 
ACT:
Section 7C

Comment Recommendation

From the example cited in the draft EM, it is difficult to see 
what the mischief is that concerns Treasury or how it arises. 
It appears that the concern relates to a step up in base cost of 
the shares in the new foreign company without a tax 
implication associated with the share buyback that gives rise 
to the loan. However, we can’t see how there is no tax 
implication on the share buyback. There is clearly a disposal 
for CGT purposes and the mere fact that the consideration is 
not a foreign dividend or foreign return of capital as defined 
doesn’t mean that there is no tax implication associated with 
it as it will still be proceeds for CGT purposes.

Treasury should reconsider the need to address the perceived 
mischief or whether the existing law adequately addresses 
this.

1.5  Strengthening anti-avoidance rules in respect of loan transfers between trusts
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INCOME TAX 
ACT:
Section 7C

Comment Recommendation

The proposed extension of the operation of section 7C to 
loans between trusts where the beneficiaries of the trusts are 
connected persons will have implications for loans that do 
not involve the mischief at which the provision is directed. 
For example, it is not uncommon for a trust to be the 
beneficiary of another trust or for two trusts to have common 
beneficiaries where loans are made between the trusts for 
various reasons that have nothing to do with tax. Such loans 
would, by definition, be subject to the provisions of section 
7C. In its proposed form, the provision is too broad.

The provision should be more closely targeted at the mischief 
which it seeks to address.

In addition to the above, a natural person (or company) 
could make loan to a trust which in turn advances the funds 
to another trust as a loan. The result could be that both the 
loan by the natural person and the loan by the trust are 
subject to the provisions of section 7C, resulting in double 
taxation on an amount which is essentially the same loan.

An exclusion is required for back-to-back loans to a trust and 
by the trust.

1.5  Strengthening anti-avoidance rules in respect of loan transfers between trusts
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INCOME TAX 
ACT:
Section 1

Comment Recommendation

No comments

1.6 Allowing members to use retirement interest to acquire annuities on retirement

12
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INCOME TAX 
ACT:
Sections 9H 
and 9HC

Comment Recommendation

General policy considerations
We fully appreciate the fact that, currently, a large number of 
individuals are emigrating from South Africa. Many of these 
individuals have significant retirement savings that they have built up 
over many years, and have benefitted from deductions of contributions 
made towards these retirement savings. Where, in terms of an 
applicable double tax treaty (“DTT”), the country of residence is 
granted the sole right to tax pension benefits (i.e. lump sums, pensions 
and annuities) from these retirement funds, South Africa loses out on 
the right to tax these benefits, despite having granted tax relief for the 
relevant contributions.

However, the view that (as alluded to in the 2021 Budget Review and in 
the EM) that the allocation of the right to tax pension benefits in terms 
of an applicable DTT is an “anomaly” is misguided. There are cogent 
and valid reasons for an allocation of taxing rights to the country of 
residence in terms of DTTs.

The view that the allocation of taxing rights to the 
country of residence in terms of an applicable DTT 
is an “anomaly” is misguided. The policy 
underpinning the proposed amendment is 
therefore misplaced, and should be reconsidered in 
this light.

1.7  Applying tax on retirement fund interest when an individual ceases to be a tax resident
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INCOME TAX 
ACT:
s9HC

Comment Recommendation

General policy considerations (cont.)
Many of SA’s DTTs with other countries are modelled on Article 18 of 
the OECD Model Tax Convention (“the MTC”). Insofar as is relevant, 
that Article provides that “ … pensions and other similar remuneration 
paid to a resident of a Contracting State in consideration of past 
employment shall be taxable only in that State”(i.e. the MTC allocates 
taxing rights to the state of residence). This is because, as is explained 
in the Commentary to the MTC “the Commentary”), various policy and 
administrative considerations support the principle that the state of 
residence should have exclusive taxing rights.

The proposal does not take into account the fact 
that various policy and administrative 
considerations support the principle that the state 
of residence should, as a general matter, have 
exclusive taxing rights. Again, the policy 
underpinning the proposed amendment is 
therefore misplaced, and should be reconsidered in 
this light.

As per the Commentary, from an administrative perspective, the state 
of residence is in a better position to take into account the recipient’s 
overall ability to pay tax. In addition, giving the state of residence the 
exclusive right to tax pension benefits avoids imposing on the recipient 
the administrative burden of having to comply with tax obligations in 
States other than the recipient’s State of residence.

From a practical perspective, the proposal will 
have the effect of imposing an undue 
administrative burden on non-resident taxpayers. 

1.7  Applying tax on retirement fund interest when an individual ceases to be a tax resident
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INCOME TAX 
ACT:
s9HC

Comment Recommendation

General policy considerations (cont.)
It is important to remember that retirement tax regimes generally (and 
South Africa is no exception in this regard) are primarily designed on 
the basis of purely domestic considerations. The international mobility 
of individuals has, however, increased substantially over the past few 
decades (despite the recent effect of the COVID-19 pandemic). In this 
context, DTTs are, as pointed out in the Commentary, extremely 
important in assisting in the removal of obstacles to the international 
movement of persons. This is achieved by  ensuring that mismatches 
resulting from the differences between the domestic retirement tax 
regimes of the respective countries are appropriately addressed in 
order to address not only double taxation, but also double 
non-taxation. Where two contracting states are party to the negotiation 
of a DTT between them, they must (of necessity) have taken cognisance 
of the differences and mismatches between their respective regulatory 
and tax regimes. The knowledge of these differences and mismatches 
will have informed the negotiations, as well as the particular treatment 
of pension benefits in terms of the treaty.

The effect of the proposal, if it is adopted, will be to 
override the negotiated terms of existing DTTs 
between South Africa and other countries, terms 
that were negotiated in good faith and in the 
context of the respective tax and regulatory 
regimes of the contracting states. In this context, 
the statement that the allocation of taxing rights to 
the country of residence in terms of a negotiated 
treaty is an “anomaly” is disingenuous.

On this basis, the proposed amendment should be 
withdrawn in its entirety. 

To the extent that government is concerned with 
the erosion of the South African tax base as a result 
of emigration, the relevant DTTs that are of 
concern should be renegotiated appropriately. 

1.7  Applying tax on retirement fund interest when an individual ceases to be a tax resident
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INCOME TAX 
ACT:
s9HC

Comment Recommendation

Practical considerations
The proposed section 9HC does not take account of the fact that an 
individual  may, whether in terms of an applicable DTT, the ordinary 
residence test or the physical presence test,  cease to be a resident of 
South Africa and then again become a  resident of South Africa. In the 
case of ordinary residence, the circumstances of the individual may 
change such that the initial intention of the individual to become 
non-resident changes. In the case of the physical presence test, many 
longer-term international assignments could have a similar result.

Should the proposed section 9HC not be 
withdrawn, it should make provision for situations 
in which individuals, for whatever reason, cease to 
be resident and then again become resident of 
South Africa.

1.7  Applying tax on retirement fund interest when an individual ceases to be a tax resident
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INCOME TAX 
ACT:
s9HC

Comment Recommendation

“Treaty override” and international experience
The Netherlands has a similar domestic retirement tax regime as exists in 
SA (i.e. exempt, exempt, tax). Some years ago, the Netherlands introduced 
an exit tax in respect of pension benefits that is similar to the proposed 
section 9HC for the same reasons that concern National Treasury. Under 
the relevant rules, the fair market value of the pension rights at the time of 
cessation of residence was deemed to be income from employment received 
immediately before ceasing to be resident. The rules also provided for the 
issue of a preserving assessment, with payment only having to be made if a 
withdrawal was made within ten years. The exit tax was challenged in the 
Netherlands Supreme Court in relation to the Dutch DTTs with France, 
Korea and the Philippines. The Court held that the exit charge was in 
contravention of the DTTs, which granted sole taxing rights for pensions 
paid to the country of residence, and that the deemed timing rule could not 
exclude the application of the article in the DTT that granted sole taxing 
rights to the country of residence. The same approach was followed by the 
Belgian courts. An article on this matter can be accessed at 
https://www.ibfd.org/sites/ibfd.org/files/content/pdf/Pay-per-view_wtj_
2015_01_int_3.pdf

In light of these international court decisions, 
the proposed exit tax will be susceptible to 
challenge and, in our view, it is doubtful that it 
will stand up to scrutiny in relation to the SA 
DTTs that are of concern. This is likely to lead 
to disputes, not only between taxpayers and 
SARS, but between Competent Authorities, 
and give rise to significant uncertainty. It is 
therefore suggested that the proposed exit tax 
is not the appropriate mechanism to address 
the concern. While it may be burdensome and 
a protracted process, it is again suggested that 
the only real solution lies in renegotiating the 
DTTs that are of concern, rather than in 
pursuing a remedy that is unlikely to achieve 
the desired result.

1.7  Applying tax on retirement fund interest when an individual ceases to be a tax resident
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INCOME TAX 
ACT:
s9HC

Comment Recommendation

Double taxation
Another concern is that the proposed section 9HC could result in 
double taxation where the withdrawals are subject to tax in both SA and 
the country of residence. This could stem from both disputes as to the 
application of the relevant DTTs (as discussed above) or as a result of 
the country of residence not granting double tax relief for the SA tax 
levied in terms of the exit charge under its domestic law. Double 
taxation will obviously have significant financial implications for 
emigrants and will exacerbate the financial implications arising from 
the inability to withdraw retirement funds immediately on emigration 
as a result of previous legislative amendments preventing this.
As discussed above, the OECD warns of this in the Commentary by 
suggesting that, as a general proposition, the country of residence is in 
the best position to determine how pension benefits  should be taxed. 
Accordingly, as per the MTC, the country of residence has sole taxing 
rights, and the domestic treatment of pension benefits in both 
contracting states should be taken into account in treaty negotiations in 
order to avoid double taxation (and double non-taxation).

The risk of double taxation and the resultant 
inequity should be carefully weighed up, including 
the potential downstream implications that this 
may have, including on global mobility (both into 
and out of SA). As indicated above, the preferred 
route is that SA renegotiate the treaties that are 
the cause for concern, taking into account the tax 
(and regulatory) regimes applicable to pensions of 
both countries in order to appropriately address 
the risks of double taxation and double 
non-taxation.

1.7  Applying tax on retirement fund interest when an individual ceases to be a tax resident
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INCOME TAX 
ACT:
s9HC

Comment Recommendation

One size fits all approach
The proposed exit charge makes no distinction between 
those situations where SA will continue to have taxing rights 
in relation to the pension (e.g. for non-treaty countries, 
treaty countries where the source country has taxing rights, 
and government pension funds) and those where it will not. 
In many instances, the pension will remain entirely within 
the SA tax net after transfer of residence. While the ultimate 
tax liability may remain unchanged by virtue of the rebate of 
the exit tax against tax payable on withdrawals from the 
fund, the application of the proposed section 9HC will add 
significant and unnecessary complexity.

Should Treasury proceed with the proposal, the exit tax 
should only apply in situations where SA loses its right to tax.

1.7  Applying tax on retirement fund interest when an individual ceases to be a tax resident
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INCOME TAX 
ACT:
s9HC

Comment Recommendation

Deemed disposal
The proposed section 9HC provides that the person must be 
treated as having “disposed of” the interest in the retirement 
fund. This term is inappropriate and misplaced in the 
context of such interests and the tax regime applicable to 
pensions. The term is more appropriate in the context of 
CGT than income tax. Pensions are taxable on receipt or 
accrual either as an annuity or a lump sum and not on 
disposal of the interest in the fund.

Should Treasury proceed with the proposal, the concept of a 
deemed disposal of the interest in the retirement fund is not 
appropriate and should simply be replaced with a deemed 
accrual of a lump sum from the retirement fund.

Value
It is provided that the “value of the interest” must be treated 
as an amount accrued. No guidance is provided as to what is 
meant by value and how it is to be determined. In respect of 
defined contribution funds (RAFs in particular), it could be 
the fund value represented by the underlying investments or 
it could be the transfer value (a lower amount as a result of 
penalties). For defined benefit funds and hybrid funds there 
is also no guidance as to how the value is to be determined.

Should Treasury proceed with the proposal, it is crucial that 
the provision provides for rules as to how value is to be 
determined. It is submitted that for defined contribution 
funds this should be the amount which would be received on 
withdrawal rather than the fund value. For defined benefit 
funds, complex rules will be required to determine the value 
of the fund in a similar way to that for fringe benefit 
purposes.

1.7  Applying tax on retirement fund interest when an individual ceases to be a tax resident
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INCOME TAX 
ACT:
s9HC

Comment Recommendation

Payment in full
It appears that the intention is that the tax on migration of 
residence is to be determined based on the lump sum 
withdrawal tables and that this will be increased by notional 
interest until the tax is “paid in full”. However, payment only 
becomes due when a withdrawal is actually made (as a lump 
sum or annuity). It seems that employees’ tax will be leviable 
on withdrawal. However, this may not constitute payment in 
full of the tax. The result is that payment in full could be a 
“moving target” and difficult to determine in practice.

Should Treasury proceed with the proposal, any increase of 
the tax by a notional interest amount should cease on 
withdrawal and not on payment of the tax.

1.7  Applying tax on retirement fund interest when an individual ceases to be a tax resident
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INCOME TAX 
ACT:
s9HC

Comment Recommendation

Administration
It is unclear how the assessment of the exit tax will work in 
practice. Presumably the taxpayer would have to declare the 
value of the retirement funds on cessation of residence in a 
return for the relevant year. However, how will SARS 
actually assess this? How will the assessment for the increase 
in tax for notional interest be done for each year? Does SARS 
have the systems to do this, including assessing amounts that 
will not be payable? 

Should Treasury proceed with the proposal, the 
administrative complexities of the exit tax need to be 
considered and appropriate amendments made to the 
legislation as appropriate.

Interest
No amendments have been made to the interest provisions of 
the Income Tax Act or the Tax Administration Act to provide 
that no actual interest will be payable on the exit tax. The 
result is that, technically, interest could be payable on the 
outstanding exit tax, resulting in a double charge.

Should Treasury proceed with the proposal, appropriate 
amendments are required to the ITA and TAA to provide that 
no interest will be leviable on the exit tax.

1.7  Applying tax on retirement fund interest when an individual ceases to be a tax resident
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INCOME TAX 
ACT:
s9HC

Comment Recommendation

Employees’ tax
It is unclear how employees’ tax on actual withdrawal is to be 
dealt with. For lump sum withdrawals, the retirement fund 
obtains a directive from SARS. Presumably such a directive 
would take into account the fact that the fund member is not 
a resident and the terms of any applicable treaty, directing 
the fund to deduct only the exit tax where applicable. 
However, it must be borne in mind that the tax residence of 
the member and the amount of exit tax may not be in the 
knowledge of the fund. For annuities there is however a 
problem. No directive is required for annuities and the fund 
will simply deduct employees’ tax in full on the annuity 
without regard for the exit tax or any treaty relief available. 
This will potentially leave individuals having to seek refunds 
on assessment by SARS.

Should Treasury proceed with the proposal, consideration 
should be given to providing for relief from employees’ tax to 
the extent that a DTT provides sole taxing rights to the 
residence country and to the extent that the employees’ tax 
would exceed the exit tax.

1.7  Applying tax on retirement fund interest when an individual ceases to be a tax resident
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INCOME TAX 
ACT:
s9HC

Comment Recommendation

Rebate
Subsection (2)(d) of the proposed section 9HC provides that 
the exit tax must be deducted as a rebate from any tax 
payable on actual withdrawal in the form of a lump sum or 
annuity. This may work reasonably well where SA has taxing 
rights. However, where SA does not have taxing rights under 
a DTT there would be no tax payable on actual withdrawal. 
In such a situation, the final tax liability will not be 
determined having regard to the mode of the actual 
withdrawal or the tax tables at that time. For example, if a 
lump sum is withdrawn on retirement, the liability will not 
be determined with reference to the retirement lump sum 
table applicable at the time, potentially resulting in the 
member being overtaxed having regard to the apparent 
intention. 

The rebate mechanism does not appear to achieve the 
objective insofar as amounts where SA will not have taxing 
rights is concerned. Consequently, should Treasury proceed 
with the proposal, the mechanism should be revisited.

1.7  Applying tax on retirement fund interest when an individual ceases to be a tax resident
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INCOME TAX 
ACT:
s9HC

Comment Recommendation

Allocation of rebate
The rebate will be applied against any taxes payable on 
annuities. However, it is not clear how the exit tax will be 
allocated to annuities in practice given that the exit tax is an 
ever-increasing amount subject to it having been paid.

Should Treasury proceed with the proposal, the legislation 
should clarify how the payment of the exit tax and the 
allocation thereof should be done in the context of annuities.

1.7  Applying tax on retirement fund interest when an individual ceases to be a tax resident
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INCOME TAX 
ACT:
Section 1, paras 2 
and 6A 2nd Sch.

Comment Recommendation

No comments

1.8 Transfers between retirement funds by members who are 55 years or older 

26



PwC

INCOME TAX 
ACT:
Paras 2 and 12D 
7th Sch.

Comment Recommendation

The proposed wording of para 12D of the Seventh Schedule 
does not cater for the situation where the self-insurance for 
risk benefits is provided purely by a reserve account/fund.  
Instead, the proposed wording still refers to a “self insured 
policy” and defines a “self insured policy” as a policy under 
which the risk benefit provided by the fund directly or 
indirectly for the benefit of a member of the fund is provided 
by means other than a policy of insurance.  This does not 
cater for a situation where the fund provides for the benefits 
other than by way of a policy (e.g. by way of simply 
accumulating a surplus within the fund for this purpose).

It is suggested that the proposed definition of “self-insured 
policy” to be inserted in paragraph 12D be replaced with a 
definition of “self insurance”, which should include the 
provision of risk benefits provided to members of the fund 
other than by way of an insurance policy.

1.9 Clarifying the calculation of the fringe benefit in relation to employer contributions to a retirement fund 
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INCOME TAX 
ACT: Section 
23M

Comment Recommendation

Debt
S23M(2) provides that the section applies where an amount 
of interest is incurred by a “debtor” in respect of a debt. 
S23M(3) then goes on to limit the amount of interest allowed 
to be deducted in respect of debts owed. A debtor as defined 
has the ordinary meaning of that word and the term debt is 
not defined and must therefore take its ordinary meaning. 
The ordinary meaning of debtor and debt will not extend to 
cover instruments included in the expanded meaning of 
interest, such as leases, derivatives and certain exchange 
items. Accordingly, in its draft form, s23M would seemingly 
not apply to limit the interest deduction for amounts in 
respect of these instruments.

The definition of debtor needs to be expanded and a 
definition of debt included to extent the application of s23M 
to the expanded definition of interest.

2.1 Strengthening the rules dealing with limitation of interest deductions in respect of debts owed to 
persons not subject to tax 
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INCOME TAX 
ACT: Section 
23M(1) - 
definition of 
‘interest’

Comment Recommendation

Interest - general
The discussion document indicated that the limitation would 
apply to a wider concept of interest including the examples 
listed in the document. However, while the definition of 
interest has been expanded to include certain of these 
concepts, we note that not all of the examples listed have 
been included in the broader definition of interest. In 
particular, it is noted that guarantee fees and arrangement 
fees are not included. It is also noted that Islamic finance is 
not included (while s24JA deems certain amounts to be 
interest as contemplated in s24J it is doubtful whether this 
extends to s23M which refers to the definition in s24J).

We point out to Treasury that excluding such amounts may 
lead to potential gaps in the limitation rule.

Hybrid rules
In our submission on the discussion document, we suggested 
that the definition of interest should be aligned with the 
hybrid rules applicable to hybrid debt instruments, hybrid 
interest, hybrid equity instruments and third-party backed 
shares. Failure to do so could result in such hybrid 
instruments distorting the interest deduction limitation 
formula by overstating or understating interest incurred and 
accrued.

The definition of interest should take into account (including 
or excluding as appropriate) amounts that are subject to the 
hybrid rules.

2.1 Strengthening the rules dealing with limitation of interest deductions in respect of debts owed to 
persons not subject to tax 
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INCOME TAX 
ACT: Section 
23M(1) - 
definition of 
‘interest’

Comment Recommendation

Interest rate agreements
While we broadly agree with the inclusion of amounts 
incurred or accrued under interest rate agreements as 
interest for purposes of s23M, we point out that the OECD 
and the discussion document suggested that the inclusion of 
notional interest should apply only where the derivative or 
hedging instrument relates to an entity’s borrowings. In 
other words, it must be linked to a debt rather than a 
standalone arrangement. As it is currently formulated, the 
inclusion of interest rate agreements will apply regardless of 
whether it relates to a debt or not.

The inclusion of interest rate agreements in the definition of 
interest should apply only to the extent that it relates to a 
loan.

2.1 Strengthening the rules dealing with limitation of interest deductions in respect of debts owed to 
persons not subject to tax 
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INCOME TAX 
ACT: Section 
23M(1) - 
definition of 
‘interest’

Comment Recommendation

Finance leases
The definition of interest includes the finance cost element in 
respect of any lease arrangement recognised as a finance lease in 
accordance with IFRS 16.

However, IFRS 16 does not draw a distinction between operating 
leases and finance leases for lessees. This is only done for lessors. 
For lessees, all leases are treated in a similar way to finance 
leases by recognising an asset and a liability. Accordingly, the 
linkage between s23M and IFRS 16 is flawed and the recognition 
under IFRS 16 cannot be used as a basis to include the finance 
cost element of leases in interest for lessees (although this would 
likely be feasible  for lessors). It may, however, still be possible to 
use IFRS 16 as a basis for defining a finance lease as it does 
contain a definition, being “a lease that transfers substantially all 
the risks and rewards incidental to ownership of an underlying 
asset.” In this way, it would be appropriate to include in interest 
the finance cost element in respect of any lease arrangement that 
constitutes a finance lease as denied in IFRS 16. This approach 
would mean that lessees would need to distinguish between 
finance leases and operating leases for tax purposes and split the 
finance costs as appropriate.

The definition of interest insofar as leases are concerned 
requires refinement.
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Exchange differences
The amended definition of interest includes all amounts 
taken into account in terms of s24I(3) and (10A). The result 
of this is that it will apply to all exchange items (currency, 
debt, forward exchange contracts and foreign currency 
option contracts). The OECD and the discussion document 
were clear that certain foreign exchange differences 
connected with the raising of finance should be subject to the 
limitation. However, the proposed inclusion of all exchange 
differences goes far beyond this. As such, it will apply to 
amounts that have nothing to do with the raising (or 
provision) of finance. For example, it should not apply to 
trade debts, currency derivatives entered into speculatively 
or to hedge trade debts or to foreign currency.

The definition of interest should include exchange 
differences only to the extent that they are connected with 
the raising of finance.

Notwithstanding the above, it must be noted that the OECD 
does not regard exchange differences as economically 
equivalent to interest. It is therefore questionable whether 
exchange differences should be included at all. Furthermore, 
the Rand is highly volatile and the inclusion of exchange 
differences could cause significant distortions and 
unintended consequences to the limitation.

It is therefore suggested that exchange differences should be 
excluded from the rule, as has been done by some countries 
such as the UK.

2.1 Strengthening the rules dealing with limitation of interest deductions in respect of debts owed to 
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Exchange differences (cont)
It is not clear whether foreign exchange gains and losses 
should both be taken into account as ‘interest’ for section 
23M purposes (e.g. whether gains offset losses or whether 
they are taken into account in gross terms, or if gains are 
even meant to be taken into account - see the comment on 
s23M(7) in this regard).

More clarity is required in the section 23M definition of 
‘interest’ as to exactly what is required to be taken into 
account as interest in terms of section 24I(3) and (10A)

The inclusion of foreign exchange losses in the definition of 
‘interest’ for purposes of section 23M and the interaction 
with section 24I(10A), may have unduly onerous effects. 
Situations may arise in which insignificant foreign exchange 
losses incurred by a SA resident (that would normally be 
deductible and not limited under the section 23M rules) are, 
because of the deferral in section 24I(10A), not deductible in 
the year that the relevant exchange item is realised due to the 
cumulative exchange loss being significant and hence limited 
under the proposed section 23M, even if the relevant 
company has a healthy EBITDA in that particular year. 
Although the excess may be carried forward, this could have 
an adverse impact on a company’s cash flow.

The deferral rules under section 24I(10A) should not apply 
together with the proposed amendments to section 23M. 
These should be decoupled in an appropriate manner.
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Controlling relationship
We note that although the Budget indicated that the new 
rules would apply to interest between connected persons, the 
draft Bill retains the concept of a controlling relationship, 
which is a higher threshold than connected persons. While 
we assume that this is intentional, it must be pointed out that 
the definition of controlling relationship necessitates a 
vertical chain of ownership. Therefore for the rule to apply, 
the debt (or the funding for the debt) must emanate from 
somewhere in that vertical chain of ownership. So for 
example, if Co. A holds 100% of Co. B and Co. C, the latter 
two companies are not in a controlling relationship even 
though they are both owned by Co. A. The result is that any 
debt between Co. B and Co. C does not fall within the 
limitation rules assuming the funding was not obtained from 
Co. A. This is a shortcoming of the current rules and would 
need to be remedied if Treasury wants a robust and effective 
rule.

Consideration should be given to extending the rule to 
companies that are directly or indirectly under a common 
controlling relationship.

The definition also does not cover the situation where a 
company is under the joint control of persons, e.g. where 
individuals A, B and C are relatives and in aggregate hold at 
least 50% of a company. This creates a loophole.

Consideration should be given to expanding the definition of 
a controlling relationship to take into account shares and 
voting rights held either alone or together with connected 
persons.
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Controlling relationship
We note that s23M applies to interest incurred in respect of a 
debt owed to a creditor in a controlling relationship. 
Arguably, this will not cover hedging arrangements for 
interest and currency exposures where the counterparty to 
those arrangements is not in a controlling relationship with 
the debtor (e.g. a third party bank) even though it may be 
connected to a debt to which the section does apply.

It should be clarified in the provision whether hedging 
arrangements for controlling relationship debts are covered 
by the provision if entered into with third parties.

2.1 Strengthening the rules dealing with limitation of interest deductions in respect of debts owed to 
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Back-to-back loans
We have some concerns that the proposed provisions to 
address such loans do not have the desired outcome. We use 
the example in the draft EM to illustrate our concerns.

The application of the section is extended to apply where [SA 
OpCo] owes a debt to [SA HoldCo] and [SA HoldCo] 
obtained the funding for the debt from [Exempt person]. 
However, the interest incurred [by SA OpCo] must not be 
subject to tax in the hands of the person to which the interest 
accrues [SA HoldCo] or [Exempt person]. The problem is 
that the interest incurred by SA OpCo is subject to tax in the 
hands of SA HoldCo (it doesn’t accrue to [Exempt person]). 
The result is that s23M will not apply to the interest in 
question and the desired result is not achieved. The reason 
for this is that it is not the interest incurred by SA OpCo that 
must not be subject to tax in order for the section to apply to 
that interest, but rather the interest incurred by SA HoldCo 
on the funding for the debt advanced to SA OpCo that must 
not be subject to tax.

In order to achieve the objective, s23M(2) needs to refer to 
interest incurred by the creditor referred to in paragraph (c) 
in respect of the funding for the debt advanced to the debtor 
not being subject to tax in the hands of the of the other 
creditor referred to in paragraph (c).
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Interaction between level of tax on interest and 
limitation
The effect of the proviso to subsection (2) is that amounts of  
interest taxed under Part IVB of Chapter II will be regarded as 
not having been subject to tax to the extent that the amount of 
withholding tax applied under that Part is less than 28%. This 
ignores the fact that the withholding tax on gross receipts is a 
tax in lieu of a tax on net income after deductions, and that the 
rate assumes that the lender would be entitled to claim 
deductions if the income were subject to normal tax. The use of a 
withholding tax is an administrative decision to reduce the 
administrative burden of requiring submission of the 
information to enable assessment to taxation on taxable income 
derived and after allowing permissible deductions.

We noted that it is a policy decision as to whether the limitation 
should only apply in respect of interest that is not subject to tax 
or should apply to all interest whether subject to tax or not. 
However, once the decision is made for it to apply only to 
interest that is not subject to tax then it becomes inappropriate 
to adjust for rate considerations, particularly when the tax base 
is completely different.

The proposed proviso should be removed. It penalizes a 
borrower who may be denied deduction in respect of 
amounts that have borne their full burden of tax under 
the Income Tax Act.

2.1 Strengthening the rules dealing with limitation of interest deductions in respect of debts owed to 
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Interaction between level of tax on interest and 
limitation
We further note that the proviso would apply whenever the 
interest is not included in the income of the person to which 
it accrues and not only where the creditor to whom the 
interest accrues is a non-resident. The result would be that, 
for example, where any amount of interest is exempt in the 
hands of a resident natural person, the limitation will apply 
to the exempt interest, notwithstanding that other interest 
may be taxable at rates in excess of 28%.

Interest that is exempt in terms of s10(1)(i) should be 
excluded from s23M - we note that if a de minimis is 
introduced this should address this issue.

The provision should also not operate in the context of 
persons that are exempted from income tax as a policy 
decision, including all persons that are exempted in terms of 
s10 (e.g. PBOs, government).

We note also that the definition of interest for purposes of 
the withholding tax on interest is far narrower than that for 
purposes of s23M. The result is that amounts such as the 
finance cost element of leases and amounts paid in terms of 
interest rate agreements will never be subject to the 
withholding tax.
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Interaction between level of tax on interest and 
limitation
It should also be noted that exchange differences are 
generally one-sided. The result is that an exchange loss does 
not result in an accrual of that amount in the hands of the 
counterparty to the exchange item. The result is that such 
amounts do not sit comfortably with the structure of 
s23M(2) which requires that the interest be subject to tax in 
the hands of the person to which it accrues. Depending on 
how this is interpreted, it could mean that all exchange 
differences fall within s23M or none do.

S23M(2) requires refinement to address the issue of 
exchange differences being subject to tax.

We note further that the proviso won’t work in the context of 
back-to-back arrangements as the interest will be included in 
income of the direct creditor. See our earlier comments in 
this regard.
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Deductible interest limitation formula
The interest allowed to be deducted is limited to the sum of 
the interest received or accrued and 30% of adjusted taxable 
income. It is noted that while the proposed s23M(7) deems 
exchange losses to be incurred for purposes of s23M, a 
corresponding deemed accrual does not apply to exchange 
gains.

S23M(7) should deem exchange gains to have accrued.
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REITS
While the add back of the qualifying distribution deduction 
for REITS is acknowledged, we don’t believe this goes far 
enough.

From a tax perspective, REITS are effectively flow-through 
entities due to qualifying distributions being deductible in
the hands of the REIT and subject to tax in the hands of the 
recipient. Applying the interest deduction limitation rule to 
REITS will undermine this principle by resulting in REITS 
effectively being subject to tax on the basis that they may not 
be allowed a deduction for a portion of their interest 
expenses.

Furthermore, we would point out that REITS are not 
permitted to have total liabilities in excess of 60% of the total 
value of assets in terms of the JSE Listing Requirements. 
Accordingly, REITS have a self-reinforcing thin 
capitalisation rule that amounts to a debt:equity ratio of 
1.5:1. It is therefore suggested that an interest deduction 
limitation rule is not required for REITS.

REITS should be entirely excluded from the application of 
s23M.

We further note that the add back of qualifying distributions 
in adjusted taxable income should be extended to section 
23N.
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Immovable property
Immovable property has a higher debt capacity than other 
assets due to the nature of the asset, which allows it to be 
used as quality security for debt, and has income streams 
which are more certain due to their annuity nature. This 
principle is recognised in section 23N where an uplift in 
earnings of 75% of rental income from immovable property 
is provided for in order to recognise this. The discussion
document identifies that companies operating in the 
property sector have higher NIE/EBITDA ratios.

The differences between the property sector and other 
sectors should be recognised and a differential approach 
adopted. This could possibly entail using the same uplift in 
earnings for rental income from immovable property as is 
applied in section 23N which will result in consistency of 
treatment between the two provisions.
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Mining
As we pointed out in our comments on the discussion 
document, there are a number of uncertainties relating to the 
application of s23M in the context of mining, including:

● Regarding capital expenditure, it is not clear 
whether, how, and to what extent capital 
expenditure will be taken into account in 
determining adjusted taxable income. Further 
complicating the issue is that the definition of capital 
expenditure includes “expenditure on development, 
general administration and management (including 
any interest and other charges … on loans utilized for 
mining purposes) prior to the commencement of 
production or during any period of non-production”.

● It is not clear how the ring-fencing provisions will 
operate in the context of the interest deduction 
limitation rules.

These issues should be appropriately addressed in the 
legislation to provide clarity and certainty
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Public benefit projects
The approach recommended by the OECD is that it is 
appropriate that interest paid to third-party lenders on loans 
used to fund privately owned public-benefit projects should 
be excluded from interest for the purpose of interest 
deduction limitation rules (subject to certain conditions). 
This is because of the nature of the assets and the close 
connection with the public sector. This would include 
interest incurred in the context of, for example, 
infrastructure projects in energy, water, roads, etc. The 
OECD recognises that these projects present little risk of 
base erosion and profit-shifting. Such projects are often 
highly geared and have a high debt capacity due to the nature 
of their income streams being relatively certain. An example 
of projects that may be significantly impacted as a result of 
the proposed interest deduction limitation without such an 
exclusion include those under the Renewable Energy 
Independent Power Producer Procurement (REIPPP) 
Programme. A state-owned entity such as Eskom (and 
possibly other state-owned entities investing in public 
infrastructure) may  also be negatively affected by the 
application of the interest deduction limitation.

It is is suggested that debt used to fund public infrastructure 
be excluded from the operation of the rules in its entirety.
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De minimis rule
The discussion document proposed the inclusion of a de 
minimis rule to ease the burden on smaller companies. It is 
noted that the draft Bill does not include a de minimis rule. 
Most countries with an interest deduction limitation apply a 
de minimis rule. As such, SA will be an outlier in this regard. 

In order to ensure that the rule applies only to larger 
companies that present a greater risk of base erosion and 
profit-shifting, we recommend that the provision only apply 
to companies with a net interest expense of more than R20 
million.

Interaction with s31
The discussion document addressed the interaction between 
the interest deduction limitation and s31. However, we note 
that the draft Bill does not address this issue at all. While the 
discussion document suggested that s31 should apply first, 
we differed with this view and suggested that s23M should 
apply first for a number of reasons, most notably the benefits 
that come with a relatively simple rule and the certainty that 
this creates.

We recommend that it be made clear that s23m operates 
before s31 by making s31 subject to s23M.
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Safe harbour
The discussion document indicated that Treasury was 
considering a safe harbour for thin capitalisation purposes in 
order to enhance certainty. It is noted that no such safe 
harbour is included in the draft Bill.

As set out in our comments on the discussion document we 
recommend that a safe harbour of a debt:equity ratio of 1.5:1 
be introduced.
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Policy coherence
We are broadly in support of the proposal to broaden the corporate 
tax base and lower the tax rate on a revenue neutral basis, including 
the introduction of a limitation on the set-off of assessed losses as 
part of that process. However, we are concerned about  the 
potential incoherence with existing tax incentives in certain 
instances. As is acknowledged in the draft EM, SA has accelerated 
depreciation allowances in certain sectors. In addition, there are 
additional allowances such as those for industrial policy projects 
and learnership allowances. Where these accelerated and 
additional allowances lead to tax losses, the proposed limitation on 
the use of assessed losses amounts to a partial claw-back of the 
incentives by eroding their value in real terms and could have an 
impact on investment decisions. This incoherence has been 
recognised in a recent research paper 
(https://www.wider.unu.edu/sites/default/files/Publications/Wor
king-paper/PDF/wp2020-49.pdf). 

The potential effect is illustrated in the example on the next page 
showing how the limitation on the use of assessed losses can result 
in tax being payable earlier than would otherwise be the case.

Treasury should carefully consider the effect that 
this proposal will have on the effectiveness of its tax 
incentives and policy coherence in this regard.

2.2 Restricting the set-off of the balance of assessed losses in determining taxable income 
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International comparisons
When comparing SA’s tax loss regime to international 
benchmarks it is important to do this in an holistic manner. 
Globally, there are four relevant characteristics or features of 
tax loss regimes to consider:

1. Time limits on the use of losses
2. Limits on the amount of losses that can be used
3. The ability to carry back losses
4. The ability to use losses within a group

Unfortunately, Treasury has limited itself to considering only 
the first two when comparing SA to other countries. This 
ignores the fact that often the presence of the last two features 
mitigates the effects of the first two when they are present in 
the same regime. For example, the UK limits the offset of 
losses to 50% of current year profits. However, it allows 
companies to carry losses back one year (3 years temporarily) 
and has a group tax system that allows losses in one company 
to be transferred to another group company. 

While we are broadly supportive of a limitation on the use 
of assessed losses in order to bring us more in line with 
international practice in this regard, this should be done 
alongside the introduction of a group tax system where 
SA is also an outlier. In this regard, it is recommended 
that a system be introduced that allows losses to be 
transferred between group companies within the SA tax 
net. 

2.2 Restricting the set-off of the balance of assessed losses in determining taxable income 
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Most countries that impose a limit on either the time to use 
tax losses or the amount that can be used have a group tax 
system. Of 44 tax loss regimes that we analysed, 16 have 
limitations on the use of losses similar to that proposed for 
SA. However, of those 16 only 3 don’t have group tax allowing 
losses to be used across a group. 

When considered holistically, SA’s regime for tax losses will 
be one of the most onerous in the world if the proposal goes 
ahead in it current form without complementary reforms.

See the chart included below for a summary of the tax 
regimes analysed. We also include the full analysis as an 
annexure to this submission.

2.2 Restricting the set-off of the balance of assessed losses in determining taxable income 
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Timing
It is noted that the draft EM makes it clear that the intention 
is that the limitation will apply to assessed losses at the time 
of implementation (i.e. there will be no grandfathering of 
existing assessed losses from the application of the rule).

While we understand the rationale for this, it must be pointed 
out that this is not ideal in the current environment where 
many businesses - and entire industries - have suffered losses 
as a result of the pandemic and the associated lockdowns. The 
entire leisure and hospitality sector is a case in point. 
Applying such a rule just as affected companies attempt to 
recover from the situation will hamper those efforts by 
placing additional cash flow burdens on those businesses to 
pay the taxes that result. In this regard, it is noteworthy that 
many countries have temporarily relaxed their tax loss 
regimes (e.g. the United States, Australia, New Zealand, 
United Kingdom, Germany, Austria, Belgium) as part of the 
relief measures to support businesses in these times. SA is 
essentially proposing to do exactly the opposite.

In light of the uncertainty arising for certain sectors of the 
economy as a result of the pandemic, consideration 
should be given to postponing the introduction of this 
measure. Alternatively, consideration should be given to 
providing for a limited grandfathering of assessed losses 
that arose during the pandemic allowing for such losses 
to be fully offset against current profits while the 
limitation applies to future losses and those that arose 
prior to the pandemic (it being realised that this would of 
necessity add complexity to the legislation).

2.2 Restricting the set-off of the balance of assessed losses in determining taxable income 
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Threshold
The proposed limitation applies regardless of the size of the 
assessed loss or the taxable income against which the loss is 
to be offset. In order to provide relief to smaller businesses, 
many countries make provision for the limitation to apply 
only to tax losses above a certain threshold such that taxable 
income is fully sheltered up to the taxable income threshold 
with only the taxable income in excess thereof being limited 
as to the extent a tax loss can set off against it. Examples of 
such thresholds are as follows:

● UK - GBP 5 million
● France - EUR 1 million
● Germany - EUR 1 million
● Netherlands - EUR 1 million
● Belgium - EUR 1 million
● Denmark - DKK 8,767,500

In order to provide relief for small and medium 
businesses, it is recommended that a similar threshold 
should apply. It is suggested that an appropriate 
threshold in the SA context could be R15 million which 
will more or less align with that generally applied in 
Europe.

2.2 Restricting the set-off of the balance of assessed losses in determining taxable income 
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REITS
It is noted that the assessed loss limitation will apply equally 
to REITS. REITS are essentially treated as tax transparent by 
reason of being allowed a deduction for qualifying 
distributions. This has the effect that the distributed profits of 
REITS are subject to tax in the hands of investors rather than 
in the REIT (assuming all profits are distributed in full it 
being noted that REITS can retain up to 25% of distributable 
profits). Where a REIT makes a loss (as has been the case for 
many REITS as a result of the current environment), this 
would typically result in an assessed loss for tax purposes. 
Should the REIT then make a profit in the subsequent year 
and distribute the profits in that year (after recovering the 
prior year losses), the limitation on the set off of assessed 
losses will result in the REIT having a tax liability, 
notwithstanding that it has distributed all of its profits, and 
will undermine the flow-through principle applicable to 
REITs. This is illustrated in the simple example on the next 
page.

It is suggested that the limitation on the use of assessed 
losses should not apply to REITS.

2.2 Restricting the set-off of the balance of assessed losses in determining taxable income 
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Mining
The interaction of the proposed limitation on the use of 
assessed losses in the context of mining is unclear.

S36(7E) provides that the deduction of capital expenditure 
in relation to mining is limited to the taxable income from 
mining (after the set off of any assessed loss from mining) 
- commonly known as the mining income ring-fence. 
S36(7F) further provides that the deduction of capital 
expenditure in relation to any one mine is limited to the 
taxable income from mining on that mine (after the set off 
of any assessed loss in relation to that mine) - commonly 
known as the per mine ring-fence. 

Generally stated the aforementioned provisions require 
the taxpayer to first offset the balance of the assessed 
mining loss against mining taxable income in determining 
the mining taxable income against which capital 
expenditure can be claimed. Any excess in the balance of 
the assessed mining loss, should there be any, can then be 
utilised against non-mining income. 

Determining taxable income for mining operations differs 
substantially to that for other operations – the main 
difference being the manner in which allowances for capital 
expenditure incurred are calculated and applied to taxable 
income – we recommend a carve-out for mining operations.

There are instances where mining operations are negatively 
affected by this disposition, such as instances where capital 
expenditure incurred is ring-fenced to a specific mine and 
can’t be utilised even though the mining operations as a 
whole or the taxpayer as a whole are profitable, this will not 
be the case in other operations as capital allowances are 
deductible across multiple operations as no separate 
ring-fences are created.

Alternatively, specific rules are required for mining to 
provide clarity as to how assessed losses are to be taken into 
account for purposes of s36.

2.2 Restricting the set-off of the balance of assessed losses in determining taxable income 
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Mining (cont)
With the introduction of the amendments to section 20(1)(a), 
the aforementioned mechanics no longer work and various 
questions arise, some of these being:
● The fact that the offset of the balance of assessed mining 

losses as per section 36 occurs before one arrives at 
taxable income, the arithmetic of the calculation does not 
work and will create circular reasoning.

● How should the 80% rule be applied per mine? This does 
not align with the provisions of s20(1)(a), which limits the 
set-off at taxpayer level. 

Another consideration is that capital expenditure in respect of 
mining operations is claimed after the set off of the balance of 
assessed mining losses. As such, even though the utilisation of 
the balance of assessed loss may be limited to 80% of taxable 
income, the income from mining operations can still be 
reduced to nil should adequate s36 capital expenditure be 
available. 

2.2 Restricting the set-off of the balance of assessed losses in determining taxable income 
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Mining (cont)
S15(b) allows for expenditure on prospecting to be deducted 
from mining income. The apparent purpose of this provision 
is to incentivise mineral exploration, of which there is a 
dearth in South Africa. The limitation on the use of assessed 
losses may have a detrimental effect on the effectiveness of 
this provision where assessed losses arise as a result.

Careful consideration should be given to the impact on 
mineral exploration and the possibility of excluding 
assessed losses relating to prospecting from the operation 
of the rule.

2.2 Restricting the set-off of the balance of assessed losses in determining taxable income 
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Life Insurance
Section 29A of the Act establishes the trustee principle,
whereby Life Insurers are required to administer and hold
assets on behalf of policyholders, calculate the tax on such
growth of assets and pay the tax over to SARS.

Should the limitation of the assessed loss restriction apply not 
only to the Corporate Fund but also to the policyholder funds’ 
I-E losses, this could have significant impact on both the 
Insurer and the policyholder. Some reasons noteworthy to 
mention include changes required to the pricing models of
the products already effective which could lead to the Life
Insurer taking significant unexpected underwriting losses or
passing the charge onto the policyholders could be deemed to
infringe on treating customers fairly. There could also be
liquidity and solvency implications for the Life Insurers.

It is suggested that a carve-out be introduced to 
specifically cater for the I-E losses of policyholder tax 
funds of Life Insurers so as to only restrict the utilisation 
of assessed losses to the Corporate Fund of a Life Insurer.

2.2 Restricting the set-off of the balance of assessed losses in determining taxable income 

60



PwC

INCOME TAX 
ACT:
Section 1

Comment Recommendation

The draft EM is unclear on the nature of the problem. 
However, based on our experience and inferences drawn from 
the proposed change, the problem appears to be the one 
illustrated by the following example:

CoA has a CTC of R1000 in relation to its ordinary shares. 
The shares in CoA are held in equal shares by a resident CoB 
and a non-resident CoC. in terms of the proviso to the CTC 
definition, the CTC of R1000 is essentially split equally 
between the two shareholders such that no more than R500 
may be distributed to each shareholder at the time of a 
distribution. CoB is not concern if it receives a dividend as 
this will be exempt from tax while CoC will be subject to 
dividends tax on any dividend and would therefore prefer to 
receive CTC. CoA therefore makes a distribution of R500 to 
each shareholder but elects that the distribution to CoC is a 
transfer of CTC while the distribution to CoB is a dividend. 
The CTC of CoA is reduced to R500, which is once again split 
equally between the two shareholders.

2.3 Clarifying the definition of contributed tax capital 

61



PwC

INCOME TAX 
ACT:
Section 1

Comment Recommendation

While we recognise the cause for concern from Treasury’s 
perspective, the manner in which the further proviso is 
drafted by requiring any transfer of CTC to be done 
proportionally to all shareholders in a class will create further 
problems. For example, this would mean that any share 
buyback would effectively not be able to be done using CTC 
unless all the shares in that class are bought back. The same 
concern would arise in the context of a redemption of shares. 
Such a scenario would be inequitable for the shareholders 
concerned who would not be entitled to receive their 
proportional share of the CTC.

The source of the problem really lies in the policy decision 
that was taken at the time that the concept of CTC was 
introduced to not link CTC to the shares that gave rise to it, 
but to pro-rate the CTC at any point in time between all the 
shares within the class to which the CTC relates.

The proposal to require CTC to be transferred to all 
shareholders in a class proportionally for any transfer 
should be revisited. At a minimum, this should not apply 
to buybacks and redemptions of shares.

2.3 Clarifying the definition of contributed tax capital 
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INCOME TAX 
ACT:
Sections 8F, 
8FA, 50A

Comment Recommendation

The draft EM and the proposed effective date give the 
impression that the proposed amendments change the 
position insofar as the holder of the debt in question is 
concerned. It was always intended that the reclassification of 
interest to a dividend under these rules would apply to both 
the issuer and the holder of the debt in question. 
Furthermore, this is how the sections have always been 
interpreted and applied by most tax advisers, taxpayers and, 
insofar as we are aware, SARS. In its proposed form, the EM 
and the changes will give rise to further uncertainty as to the 
correct application of the section historically.

The EM should make it clear that the changes are 
clarificatory in nature and the effective date should be the 
date of promulgation rather than 1 January 2022.

2.4 Limiting potential for double taxation under the hybrid debt anti-avoidance rules 
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INCOME TAX 
ACT:
Section 19 and 
para 12A of the 
8th Schedule

Comment Recommendation

It is noted that it is proposed that the meaning of interest for 
purposes of the debt reduction rules be as defined in section 
24J. However, the section 24J definition includes 
manufactured interest under lending arrangements and 
amounts under sale and leaseback arrangements. Neither of 
these categories of interest relate to debt as contemplated in 
the debt relief rules.

It is recommended that the meaning of interest for 
purposes of the debt relief rules be limited to interest as 
defined in para (a) of the section 24J definition (i.e. 
interest, discounts and premiums).

The effective date is proposed to be years of assessment 
commencing on or after 1 January 2022. However, the draft 
EM indicates that the changes are intended to clarify the 
meaning of interest. 

In light of the intended clarificatory nature of the 
amendments and the proposed narrower definition as 
recommended above (which brings the meaning largely 
in line with the ordinary meaning of interest), it is 
suggested that the effective date should be the date of 
promulgation.

2.5 Clarifying the meaning of ‘interest’ under the debt relief rules 
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INCOME TAX 
ACT:
Section 40CA

Comment Recommendation

It is not clear why a specific rule would be required for 
substitutive share for share transactions. In such 
transactions, the company issuing the share does not acquire 
any asset in exchange for the issue of the shares. Accordingly 
s40CA does not apply to such transactions. Nor is there any 
rollover relief for issuing company in terms of s43.

The inclusion of s43 substitutive share for share 
transactions in s40CA is misplaced and should be 
removed.

2.6 Refining the interaction between anti-value shifting rules and corporate reorganisation rules 
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INCOME TAX 
ACT:
Section 42

Comment Recommendation

While we acknowledge the rationale for the proposed changes 
to prevent the undermining of s42(8), we are concerned with 
the proposal that there should be immediate consequences 
when the shares are disposed of in terms of a corporate 
reorganisation transaction. The reasoning for the immediate 
consequences advanced in the draft EM to the effect that this 
aligns with the position on value-shifting in the context of 
s24BA is flawed as s24BA does not apply to transactions 
between members of the same group of companies whereas 
this new rule will.

The proposed approach will severely constrain the ability of 
companies to reorganise in a tax neutral manner. It is 
common for companies to use s42 as a means to transfer 
businesses (along with debt) into other companies within a 
group and to shortly thereafter transfer the shares in the 
acquiring company in terms of a subsequent corporate 
reorganisation transaction for purely commercial and non-tax 
reasons. The proposed change to s42(8) will make it 
impossible to undertake back-to-back corporate 
reorganisation transactions using s42 as the first step when 
this involves the transfer of debt.

It is suggested that the tax consequences flowing from the 
debt should rollover to any acquirer of the shares in terms 
of a corporate reorganisation transaction.

2.7  Clarifying the rules that trigger additional consideration in asset-for-share transactions when a debt is assumed by a 
company 
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INCOME TAX 
ACT:
Section 45

Comment Recommendation

No comments

2.8 Clarifying the early disposal anti-avoidance rules in intra-group transactions 
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INCOME TAX 
ACT:
Section 45

Comment Recommendation

The wording of s45(3B)(a)(i) requires some refinement in the 
context of s45(4). In terms of s45(4)(b), the degrouping 
charge is triggered when a transferee company ceases to form 
part of any group of companies in relation to the transferor 
company or a controlling group company in relation to the 
transferor company. S45(3B)(a)(i) however only refers to a 
transferee company and a transferor company ceasing to 
form part of any group of companies.

It is suggested that the provision be extended to cover the 
situation where a transferee company ceases to form part 
of any group of companies in relation to a controlling 
group company in relation to the transferor company.

2.9 Extending the reversal of the nil base cost rules to apply on the sixth anniversary of an intra-group transaction 
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INCOME TAX 
ACT:
Section 45

Comment Recommendation

It is not clear why the provision should only apply in the 
context of an early disposal of an asset by the transferee 
company. Where an asset is disposed of more than 18 months 
after having been acquired in terms of a s45 transaction 
outside of the corporate reorganisation rules, any deferral of 
tax would cease to apply. There is therefore no rationale why 
the zero base cost rule should continue to apply in that 
scenario.

The provisions of s45(3B) should apply to any disposal by 
the transferee company outside of the corporate 
reorganisation rules and not only to disposals within 18 
months.

2.10 Clarifying the interaction between early disposal anti-avoidance rules and the nil base cost anti-avoidance rules 
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INCOME TAX 
ACT:
Sections 46 
and 46A

Comment Recommendation

Exclusion of distributions to disqualified persons
The proposal is that the shareholders of the unbundling 
company will get an uplift in their expenditure for the tax borne 
by the unbundling company as a result of the unbundling relief 
not applying to the extent of the presence of disqualified 
persons. However, this ignores the effect of the denial of the 
unbundling relief. To illustrate, assume that 90% of the 
unbundling qualifies for relief while 10% doesn’t. In effect there 
is rollover relief for 90% of the shares distributed while ordinary 
rules apply for the 10% that doesn’t qualify, resulting in CGT 
and dividends tax for the unbundling company. This tax is 
indirectly borne by all shareholders, both qualifying and 
disqualifying even though the 10% of the shares that do not 
qualify are distributed to the disqualified persons. Under the 
ordinary rules, the market value of the unbundled shares 
becomes the base cost in the hands of the shareholders while 
the base cost of the shares in the unbundled company remains 
intact. Under the unbundling relief, the base cost of the shares 
in the unbundling company is split between the unbundling 
company and the unbundled company shares based on relative 
market values. 

In order to achieve the appropriate result relative to the 
indirect tax burden borne by the shareholders, the 
ordinary rules for distributions should apply to all 
shareholders, proportionate to their shareholdings, to 
the extent that any shares distributed do not qualify for 
relief.

2.11 Refining the provisions applicable to unbundling transactions 
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INCOME TAX 
ACT:
Sections 46 
and 46A

Comment Recommendation

The result is that different tax treatment applies to the 
qualified and disqualified shareholders despite the fact that 
the taxes are indirectly borne proportionately. To rectify this 
position, what should happen is that, using the above 
example, 10% of the shares unbundled to all shareholders 
(both qualified and disqualified) should  be subject to the 
ordinary rules while 90% of the shares should be subject to 
the rollover relief for all shareholders. The result would be 
that rollover relief would apply for 90% of the shares with the 
base cost of the shares in the unbundling company being split 
while for 10% of the shares the base cost in the unbundling 
company would not be split and all shareholder would receive 
a market value base cost in the unbundled company.

Notwithstanding the above primary comment, the manner in 
which the uplift for the tax borne by the unbundling company 
has been crafted as an addition to expenditure would result in 
the tax having to be apportioned between the shares in the 
unbundling company and the unbundled company in the 
same way as the actual expenditure. It is suggested that this is 
unnecessarily complex. 

Given that the tax relates to shares in the unbundled 
company, it is suggested that the uplift in expenditure 
should apply only to the shares in the unbundled 
company. It is suggested that this be done through a 
separate deeming rule rather than as an addition to the 
definition of expenditure.

2.11 Refining the provisions applicable to unbundling transactions 
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INCOME TAX 
ACT:
Sections 46 
and 46A

Comment Recommendation

Limitation of expenditure in respect of shares held in 
an unbundling transaction

No comments

2.11 Refining the provisions applicable to unbundling transactions 
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SECURITIES 
TRANSFER 
TAX ACT:
Section 1

Comment Recommendation

No comments

2.12 Clarifying rehypothecation of collateral within collateral arrangement provisions 
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3:INCOME TAX 

BUSINESS (FINANCIAL INSTITUTIONS AND 
PRODUCTS)
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INCOME TAX 
ACT:
Section 29A

Comment Recommendation

No comments

3.1 Refining a deduction formula for taxable long term insurer policyholder funds 
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INCOME TAX 
ACT:
Section 28

Comment Recommendation

No comments

3.2 Clarifying the transfer of liabilities in respect of insurance business between short-term insurers 
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4: INCOME TAX

BUSINESS INCENTIVES
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INCOME TAX 
ACT:
Section 13quat

Comment Recommendation

No comments

4.1 Extension of the urban development zone tax incentive sunset date 
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INCOME TAX 
ACT:
Section 12H

Comment Recommendation

No comments

4.2 Extension of the learnership tax incentive sunset date 
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INCOME TAX 
ACT:
Section 12I

Comment Recommendation

No comments

4.3 Refining the timeframes of compliance requirements of industrial policy projects tax incentives 
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5:INCOME TAX

INTERNATIONAL



PwC

INCOME TAX 
ACT:
Section 9D

Comment Recommendation

The concern relating to the mere conclusion of contracts in 
within the country of residence of the CFC is acknowledged. 
However, it is submitted that it is going too far to require the 
goods to be actually delivered in that country. Take for 
example the situation where CFC A located in Country A 
acquires goods from a third party also located in Country A 
with the goods being being held as stock in Country A. CFC A 
then sells the goods to a connected person in SA. As per the 
proposal, the third party would have to deliver the goods 
CFC A in Country A. This is entirely uncommercial as it 
would then require two deliveries. It is submitted that the 
real issue is not the delivery of goods to the CFC in the 
country of residence, but rather the delivery of the goods 
from the country of residence of the CFC to the SA resident.

The requirement for delivery should relate to the delivery of 
goods from the country of residence of the CFC to the SA 
resident rather than the delivery of goods to to the CFC in the 
country of residence.

5.1 Clarifying the controlled foreign company anti-diversionary rules 
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INCOME TAX 
ACT:
Section 9H

Comment Recommendation

No comments

5.2 Clarification of the interaction between the provisions dealing with a cfc ceasing to be a cfc and the participation 
exemption 
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INCOME TAX 
ACT:
Sections 49E, 
64G, 64H

Comment Recommendation

It is noted that a similar amendment is not proposed in 
section 64FA relating to in specie dividends.

Section 64FA(1)(a)(i) should also be amended to ensure 
consistency.

5.3 CLARIFYING THE RULES DEALING WITH WITHHOLDING TAX EXEMPTION DECLARATION 
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VAT  ACT:
Sch. 2

Comment Recommendation

No Comments

6.1 Zero rating of superfine maize meal 
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VAT  ACT:
New section 
18D and 
10(29), section 
9(6)

Comment Recommendation

Section 18D(2) - The wording “the supply of such fixed 
property shall be deemed to have been supplied by that 
vendor by way of a taxable supply for a consideration as 
contemplated in section 10(29) and shall take place in 
accordance with section 9(6)” seems to refer to the supply of 
accommodation in a dwelling. The only supply referred to in 
the preceding wording in section 18D(2)(b), is the supply of 
commercial accommodation. The italicized wording should 
therefore refer to the subsequent application of the fixed
property to be deemed to be supplied by the vendor.

The purpose of section 18 is to deal with change in use 
adjustments relevant to the application or use of goods or 
services. The said subsection should be adjusted to clarify 
that the subsequent application of the fixed property for a 
non-taxable purpose gives rise to a taxable supply.

6.2 VAT treatment of temporary letting of immovable property 
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VAT  ACT:
New section 
18D and 
10(29), section 
9(6)

Comment Recommendation

Section 18D(4) - A property developer is deemed to make a 
taxable supply of fixed property should such property (intended 
to be sold) be applied by that developer for other purposes (i.e. 
rental as a dwelling). The value of the deemed supply is the 
adjusted cost for construction etc. when the property is supplied 
by the developer. When the fixed property is subsequently sold 
by the developer, this proposed subsection deems the value of 
such sale to be equal to the difference between the adjusted cost 
and the actual consideration charged.

We understand the objective of this provision, however, we are 
of the view that the deeming provision is unnecessary and 
confusing. The wording in its current form creates the 
perception that the purchaser of the property will only be liable 
for the payment of VAT to the extent of the difference between 
the purchase price and the adjusted cost. As a result, the 
developer and not the consumer (purchaser) carries the burden 
of the VAT relating to the cost of development for the fixed 
property.

In order to achieve the correct result in the 
circumstances, it is recommended that section 18D(4) be 
reworded to allow the developer an input tax adjustment 
on sale of the fixed property equal to the output tax 
adjustment contemplated in section 18D(2) (i.e. when the 
change in use occurred).

In addition, it is further recommended that the 
subsequent sale of the fixed property to the purchaser be 
at the full consideration so that the purchaser, as the 
consumer, carries the burden of the VAT on the 
transaction (and not the developer). This may be 
achieved by allowing the normal value and time of supply 
rules to apply.

The above would provide the most clean and appropriate 
manner in order to obtain an equitable result.

6.2 VAT treatment of temporary letting of immovable property 
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VAT  ACT:
New section 
18D and 
10(29), section 
9(6)

Comment Recommendation

Section 18D - General

Section 18D(2) requires a property developer to make a 
change in use adjustment on the adjusted cost of the fixed 
property when it is subsequently applied for non-taxable 
purposes.

If the property developer subsequently deregisters for VAT 
(post the change in use adjustment but before the eventual 
sale of the fixed property), no further exit VAT envisaged 
under section 8(2) is payable on that fixed property. This 
implies that the exit tax payable is determined with reference 
to the adjusted cost and not the open market value. Prior to 
the implementation of section 18D, the exit tax would have 
been determined with reference to the open market value.

This gives the property developer an advantage as it pays a 
reduced output tax on fixed property exiting the VAT net.

Consideration should be given to eliminate the stated 
advantage given to property developers in this instance.

6.2 VAT treatment of temporary letting of immovable property 
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VAT ACT:
Section 11

Comment Recommendation

The term ‘international roaming services’ has been  
introduced.

Consideration should  to be given regarding  providing a 
definition for this new term., with references to the relevant 
legislation etc.

6.3 Reviewing the section 72 arrangement with regard to telecommunications services 
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CARBON  TAX 
ACT:
Section 6

Comment Recommendation

No comments

7.1 Clarifying renewable energy premium beneficiaries 
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CARBON  TAX 
ACT:
Section 6

Comment Recommendation

No comments

7.2 Clarifying the scope and definition of carbon sequestration 
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CARBON TAX 
ACT:
Section 6

Comment Recommendation

No comments

7.3 CORRECTION OF THE DUPLICATION OF THE AMENDMENT MADE IN SECTION 77 OF THE TAXATION LAWS 
AMENDMENT ACT, 2020 (ACT NO. 23 OF 2020): AMENDMENT TO SECTION 6(3) OF THE CARBON TAX ACT 
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CARBON  TAX 
ACT:
Section 12

Comment Recommendation

No comments

7.4 Clarifying the carbon budget allowance 
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CARBON TAX 
ACT:
Sch. 2

Comment Recommendation

No comments

7.5 Aligning schedule 2 emissions activities and thresholds with the greenhouse gas emission reporting regulations of the 
DFFE 
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8: CLAUSE-BY-CLAUSE



PwC

Comment Recommendation

Clause 10(1)(a) amends an amendment introduced in the 2020 TLAA. The 
effect of the amendment is to change the formula used to determine the 
portion of a dividend that is not exempt in the hands of the non-resident 
CFC. Clause 10(2) does not specify an effective date, which then means 
that the amendments come into effect from date of promulgation. 
However, dividends would have flowed between the effective date of the 
2020 amendment (1 January 2021) and the date of promulgation, which 
means that the old formula will apply to dividends in that period.

The effective date of Clause 10(1)(a) should be 
the same as that for proviso (d) to section 
9D(2A), namely 1 January 2021 and applicable 
to dividends received by or accrued to any CFC 
on or after that date.

Clause 10
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9: MATTERS NOT ADDRESSED



PwC

Comment Recommendation

All section 72 rulings will come to an end by 31 December 
2021 and not be renewed. We understand that general 
section 72 rulings would be dealt with in terms of 
amendments to the legislation in order to provide for these 
arrangements going forward, for example the recent 
telecommunications amendments.

We note that in the past section 72 pooling rulings were 
issued to the agricultural sector due to the lack of the 
relevant Regulations being in existence that are referred to in 
the VAT Act. The existing rulings for this industry would 
come to an end soon and no mention is made of any 
amendments to cater for these difficulties.

Necessary amendments in section 52 to cater for agricultural 
pools must be made on the basis that existing rulings issued 
under section 72 will come to an end. In light of the absence 
of a current proposed amendment in this regard, it is also 
recommended that transitional rules be provided to cater for 
the  period between the section 72 rulings ceasing to exist 
and the VAT Act making the necessary provision for the 
ongoing arrangements. This could be done in the form of a 
Binding General Ruling for example.
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