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POSSIBLE CAUSES OF THE INVOCATION OF SECTION 100 OF THE CONSTITUTION TO IMPOSE NATIONAL ADMINISTRATION IN PROVINCES

1. INTRODUCTION

The main objective of cooperative government is to ensure that all spheres of government are committed to securing the well-being of all the people of South Africa and, to that end, must provide effective, transparent, accountable and coherent government for the entire Republic (Layman, 2003: 9). It is, however, important to ensure that the distinctiveness (constitutional status, institutions, powers and functions) of all spheres are safeguarded.[footnoteRef:1] [1:  Munzhedzi (2014).] 


When the National Government puts a province or a provincial department under administration, it is not a whimsical matter. There should be valid and compelling reasons to do so. In most cases reasons involve financial mismanagement and severe maladministration that cannot be ignored when the provincial department or the entire province is collapsing under the weight of malfeasance and incompetence. In 2011, for example, a number of provinces, including Limpopo, Free State and Gauteng experienced financial mismanagement and governance challenges. 


2. POSSIBLE CAUSES FOR INVOCATION OF SECTION 100 OF THE CONSTITUTION

Here is an in-exhaustive list of possible causes:

2.1 Overdraft facility

National and provincial overdraft facility is with the Corporation for Public Deposits (CPD). The CPD is the subsidiary of the South African Reserve Bank which facilitates banking arrangements that national, provincial governments and state owned entities have with the Reserve Bank within which they inter-lend to each other with the approval of the National Treasury. The overdraft facility may be under strain due to financial mismanagement and a lack of good governance in a province.

2.2 Concerns about supply chain management systems

When supply chain management systems have collapsed, the likely causes would be the following:

· The invitation to tender occurring without an approved business case.
· The business case not including a budget for the required goods and services.
· A procurement schedule for the execution of a request to bid not submitted to the designated government official for approval.
· Bid responses received after the approved bid closing date, but still getting through the evaluation process.
· The form for declaration of interest not completed and signed at meetings.
· The information used in the evaluation reports not corresponding with bid responses submitted by the bidder.
· The list of preferred suppliers ignored and quotations requested from un-listed suppliers.

When these systems have collapsed the National Treasury has to deal with this crisis as it has a definite policy on how procurement processes are to be conducted; also the people dealing with processes are required to meet certain standards. 

All government staff associated with procurement, particularly those dealing directly with suppliers or potential suppliers, are required to:[footnoteRef:2] [2:  National Treasury (2003). ] 


· Recognise and deal with conflicts of interest or the potential therefor.

· Deal with suppliers even-handedly.

· Ensure that they do not compromise the good standing of the State through acceptance of gifts or hospitality.

· Be scrupulous in their use of public property; and

· Provide all assistance in the elimination of fraud and corruption.

The policy on procurement succinctly states that there should be guarantees in the awarding of service contracts. In this regard, all accounting officers or accounting authorities are required to adhere to the following strict guidelines regarding all procurement practices:

· Performance guarantees should be commensurate with the degree of contractual risk to which organs of State are exposed.

· In cases of large and complex contracts, it is advisable to call for bid guarantees to circumvent the submission of irresponsible bids.

· Performance guarantees should spread the cost of the risk of failure between the contracting parties and should be set at such a level that all the State's costs relating to such failure are likely to be recovered.

In light of the breaches that happened regarding the procurement systems, the national government has a constitutional obligation to make an intervention in provincial administration by invoking Section 100 of the Constitution. The Section states as follows:
“When a province cannot or does not fulfil an executive obligation in terms of the Constitution or legislation, the national executive may intervene by taking any appropriate steps to ensure fulfilment of that obligation, including – 

a. issuing a directive to the provincial executive, describing the extent of the failure to fulfil its obligations and stating any steps required to meet its obligations; and 
b. assuming responsibility for the relevant obligation in that province to the extent necessary to: 
i. maintain essential national standards or meet established minimum standards for the rendering of a service; 
ii. maintain economic unity; 
iii. maintain national security; or 
iv. prevent that province from taking unreasonable action that is prejudicial to the interests of another province or to the country as a whole”.[footnoteRef:3] [3:  Constitution of the Republic of South Africa.] 


3. POSSIBLE INTERVENTION MECHANISMS UNDER SECTION 100

As a result of the Section 100 intervention, the following events and processes may take place:

· A provincial government is placed under section 100 (1)(a) intervention of the Constitution, whereby the national government gives a directive describing the extent of failure by a province to execute its function. This may cause some departments to be put under administration, even if it is not the entire province.

· A provincial government is placed under a section 100 (1)(b) intervention of the Constitution, with the national government assuming responsibility over the province.

· The relevant Premier may sign an agreement with a particular Minister and the Minister of Finance to address financial management challenges and other matters in his or her provincial department.

· Forensic investigations with strict timelines would be instituted. 

· Cabinet would resolve that there should be consequences for any illegal conduct or maladministration that might be uncovered in the course of such investigation.

· MECs, Heads of Departments, Chief Financial Officers and any other appropriate officials could be replaced by National acting deployees on a case by case basis.

· Monitoring committee under the leadership of National Treasury and comprising of national departments similar in function with affected provincial departments.  This committee is empowered to co-opt any other ministry as it deems appropriate.[footnoteRef:4] [4:  Adapted from GCIS (2011).] 

On the foregoing, it is evident that the decision by the President and Cabinet to prioritise the issue of working with various provinces to improve governance, systems and administration is not misplaced when systems of good governance collapse. The crux of the matter lies in dealing with corruption, supply chain management, good project management as well as prompt political oversight.
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