PAGE  
2

SUMMARY OF SUBMISSIONS TO SELECT COMMITTEE ON SECURITY AND JUSTICE ON THE CRIMINAL LAW (SEXUAL OFFENCES AND RELATED MATTERS) AMENDMENT ACT AMENDMENT BILL [B16B – 2020]; and 
RESPONSE BY DEPARTMENT OF JUSTICE AND CONSTITUTIONAL DEVELOPMENT

Table 1 reflects general comments and the DOJCD’s response; and
Table 2 provides a clause by clause summary of the submissions and the DOJCD’s response.
Table 1:

	NAME OF INSTITUTION/INDIVIDUAL

	COMMENTS/RECOMMENDATIONS
	DOJCD RESPONSE

	S Miller, E Du Pisanie, V Jordaan
D de Klerk

A Gillespie

V Marais

L McDonald

W Vorster

R Badenhorst

B Enslin
Action Society


	Do not support the Bill.
Not fully support.
Does not support the Bill.  Argues that the amendments are pointless “… if the police cannot fulfil their constitutional mandate.”.
Does not support Bill.  

Does not support.  The SAPS and Department of Justice should do their jobs as mandated by the constitution before attempting to bring in additional legislation.

Not fully support the Bill.
Not fully support the Bill.  What is required is for society to move away from violence as a solution to everything.  

Does not support the NRSO and expresses the view that the SAPS Criminal Record Centre is a much more reliable system.
The extension of Chapter 6 to include all sex offenders is welcomed.


	Noted, unfortunately no reasons were given for not supporting the Bill.
Noted, unfortunately no reasons were given for not supporting the Bill.

Noted.

Noted.

Noted.

Noted.

Noted.

The Portfolio Committee received extensive reports from the Department and the SAPS on the NRSO system and the SAPS Criminal Record system and in the end decided to retain the NRSO where it is currently housed.

Noted.

 

	B Enslin, E Livingston, T Allen, J Pelser, S de Sousa, A Rossouw, S Silvis, N Singh, A van Eeden, P Lunt, G Joubert, M Watson, N Hutchinson, T Kreft, C Asals, D Esakov, A Joubert, W Kruger, C Britz,  P Notwana, M Garzola, T Moleko, C J Singh, C Solomons, A Nolan, L Steyn, C van Rensburg, M le Roux, W Kruger, A Booysen, R van der Merwe, Qina Mbokodo

 L Schoeman

E Vetten

COSATU

Action Society

MEC Social Development:  Western Cape

Law Trust Chair in Social Justice

Sex Workers’ Education and Advocacy Task Force

(SWEAT)

Legal Resources Centre
Active Citizens Movement
Youth Sub-committee

	Support the proposed amendments.
Supports the Bill.  Only an accurate and up to date register of sexual offenders of children will be helpful and needs to be available for all. 
Supports the Bill.  The Register needs to be kept properly and brought up to date.

Supports the proposed expansion of the Register to include all vulnerable groups, not only children and disabled, as well as the extended timeframes.

Replace the pronouns “he or she” with “he, she them or they”.
Does not support the NRSO and believes that the SAPS system is a much more efficient system to utilise.
The proposed extension of the ambit of Chapter 6 is supported.  However, concern is expressed that the NRSO is not functional and is not properly administered.

It is proposed that potential employees and contractors should be required to produce SAPS Police Clearance Certificates.
There needs to be deliberate and clear intention to exclude people convicted under the sex work provisions of the Act from the amendments as they relate to the NRSO.

Supports the proposed amendment of the principal Act.

(a) Expresses the view that the Bill “… is of outmost importance because it is calling for a legislative change that will not only promote the values of our constitution but will also help to protect our people.”.

(b) Recommends that the NRSO should be made publicly available because access to information will help the public to make better decisions and “… help better protect their community and spaces”.

(c) Social media platforms should be used to report the alleged commission of sexual offences and the police should be obliged with the consent of the victim to do an investigation into the credibility of the allegations.

	Noted.
Noted.  The Registrar of the NRSO indicated to the Portfolio Committee that the NRSO is fully functional and, among others, will be capacitated with additional staff members.

Noted.  Please refer to reply above.

Noted.

The offences that have been created in the principal Act are gender neutral.  The proposal is noted, but the proposed amendments fall outside the ambit of the Amendment Bill.

The proposal was debated at length in the Portfolio Committee after the Department and SAPS have made comprehensive submissions to the Committee.
The Registrar of the NRSO has made a submission to the Portfolio Committee in which it was indicated that the NRSO is fully functional.

There are a number of advantages associated with the NRSO certificate system, among others, the Registrar issues certificates for free whereas a Police Clearance Certificate costs R150.

The ambit of the Bill is restricted to amending Chapter 6 of the principal Act.  The whole issue of sex work will receive the necessary attention.
Noted.
(a) Noted.
(b) The public availability of the NRSO was debated at length and the decision was taken not to make the Register publicly available, among others, for the following reasons:
* the concern of possible vigilantism;
* the potential risk to the safety of innocent family members of offenders;
* the potential risk to the safety or emotional wellbeing of children of offenders;

* once particulars are publicly available on a website and can never be removed which is in stark contrast to the removal provisions contained in Chapter 6;

* the risk that child victims of offenders can be identified.

(c) The proposal entails too many unintended consequences, for example, the risk of persons taking the law into their own hands, the risk of innocent persons being defamed, the risk of the identity of alleged child victims and child offenders being made publicly available with very little prospect of the removal of those particulars from the public arena, the risk of alleged victims’ right to privacy being jeopardised.



Table 2:
	NAME OF INSTITUTION/INDIVIDUAL
	COMMENTS/RECOMMENDATIONS
	DOJCD RESPONSE

	Clause 1:  Proposed amendment of section 2 (Objects)

"(g)
establishing a National Register for Sex Offenders in order to establish a record of persons who are or have been convicted of any sexual offences [against children and persons who are mentally disabled] so as to prohibit such persons from being employed in a manner that places them in a position to work with or have access to or authority or supervision over or care of [children or persons who are mentally disabled] persons who are vulnerable.".



	Law Trust Chair in Social Justice


	The ambit of the phrase “persons who are vulnerable” should be revised because all women are vulnerable to sexual violence.

	Extending the definition of “persons who are vulnerable” will throw the net (ambit of Chapter 6) too wide and will give rise to difficulties in the implementation of the provisions of Chapter 6.
Extending the definition to include all women may give rise to the unintended consequences such as potential employers becoming reluctant to employ females. 

The categories of persons who have been identified for inclusion in the definition are regarded as those persons who are more vulnerable than others.



	Legal Resources Centre


	Supports the proposed inclusion of persons who are vulnerable and not restricting the protection afforded to children and persons who are mentally disabled.


	Noted.

	Active Citizens Movement
Youth Sub-committee

	The proposed amendment will prevent violators of persons who are vulnerable and whose particulars are to be included in the NRSO from having any authority over persons who are vulnerable.


	Noted.

	Clause 2:  Proposed amendment of section 5

Amendment of section 5 of Act 32 of 2007


2.
Section 5 of the principal Act is hereby amended by the deletion of subsection (2).


	Law Trust Chair in Social Justice


	Supports the proposed amendment.


	Noted.

	Clause 3:  Proposed amendment of section 12 (incest)


"(1)
Persons who may not lawfully marry each other on account of consanguinity, affinity or an adoptive relationship and who unlawfully and intentionally engage in an act of—

(a)
sexual penetration with each other; or

(b)
sexual violation with each other where one of them is a child and the act of sexual violation was of such a nature that it was reprehensible for 
the adult person to have acted in that manner under the circumstances concerned,

are, despite their mutual consent to engage in such act, guilty of the offence of incest.".



	Action Society

	Supports the proposed amendment.


	Noted.

	Law Trust Chair in Social Justice


	Supports and welcomes the proposed amendment.


	Noted.

	Legal Resources Centre


	Concerned that children do not receive immunity from prosecution where a child may have been groomed over a long time and then consents to a sexual act.

Recommends that an exception should be created for children.


	The proposed amendment should be read with the proposed amendment of section 56, which aims to ensure that children or persons who were children when the sexual act was first committed are not prosecuted for contravening section 12.

	Active Citizens Movement

Youth Sub-committee


	Recommends that the adult should be found guilty of a second sexual offence as regulated in terms of the principal Act.


	It is not necessary to introduce the provisions as proposed because the adult person could always be convicted of the more serious offence.  It should, for example, be kept in mind that a child under the age of 12 years cannot consent to sexual acts and acts of this nature will automatically constitute rape or sexual assault.

In the case of 12 to 16 year olds the charge brought against the adult person could be that of statutory rape or statutory sexual assault.


	Clause 4:  Proposed new section 14A (sexual intimidation)


14A.
A person ("A") who unlawfully and intentionally utters or conveys a threat to a complainant ("B") that inspires a reasonable belief of imminent harm in B that a sexual offence will be committed against B, or a third party ("C") who is a member of the family of B or any other person in a close relationship with B, is guilty of the offence of sexual intimidation and may be liable on conviction to the punishment to which a person convicted of actually committing a sexual offence would be liable.”.



	Law Trust Chair in Social Justice


	Supports the proposed new section, but objects against the inclusion of the phrase “imminent”.  Raises the question how should a victim determine whether harm is imminent or not?

Argues that the threat to sexual violence, whether imminent or not, should be taken seriously.
Recommends that the word “imminent” should be removed from the provision.


	The “imminent” requirement is a requirement of the common law offence of assault and the proposed new offence of “sexual intimidation” is based on the common law offence.
To remove the “imminent” requirement will result in a provision that is vague.  It is expected of the Legislature to craft offences in clear and precise language in order to ensure that its citizens know precisely what type of conduct are criminalised.



	Legal Resources Centre


	Supports the proposed new provision and expresses the view that the provision will go a long way in protecting persons who are vulnerable.


	Noted.

	Sisonke National Sex Worker Movement


	The provision is regarded to be of benefit to sex workers who have been victims of acts of intimidation.  The feasibility of the provision is questioned in view of the criminalisation of sex work as a sex offence.


	The proposed new offence will like all other offences contained in the principal Act, for example, rape apply equally in respect of any person, irrespective of their background, who falls victim to the defined actions.

	Clause 5:  Proposed amendment of section 40
Clause 5(c):  Proposed new definition of “person who is vulnerable”:
(c)
by the insertion after the definition of "licencing authority" of the following definition:

" 'person who is vulnerable' means a—

(a)
child or a person who is mentally disabled;

(b)
female under the age of 25 years who—

(i)
receives tuition at a higher education college, higher education institution or university college as defined in section 1 of the Higher Education Act, 1997 (Act No. 101 of 1997);

(ii)
receives vocational training at any training institute, other than the institutions referred to in subparagraph (i), or as part of their employment; or 

(iii)
lives in a building, structure or facility used primarily as a residence for any of the persons referred to in subparagraphs (i) and (ii); 

(c)
person who is being cared for or sheltered in a facility that provides services to victims of crime;

(d)
person with a physical, intellectual or sensory disability and who—

(i)
receives community-based care and support services, other than from a family member for;

(ii)
lives in a building, structure or facility used primarily as a residence for; or

(iii)
is cared for in a facility providing 24-hour care to,

persons with physical, intellectual or sensory disabilities; or

(e)
person who is 60 years of age or older and who—

(i)
receives community-based care and support services, other than from a family member for;

(ii)
lives in a building, structure or facility used primarily as a residence for; or

(iii)
is cared for in a facility providing 24-hour care to,

such persons;";

Clause 5(d):  Proposed definition of “sexual offence”
(d)
by the insertion after the definition of "relevant authority" of the following definition:



"'sexual offence' means—
(a)
any—
(i)
sexual offence in terms of the law as it existed between 16 June 2003 and 15 December 2007;
(ii)
offence referred to in Chapters 2, 3 and 4 and sections 55 and 71 of this Act;
(iii)
offence referred to in Chapter 2 of the Prevention and Combating of Trafficking in Persons Act, 2013, which was committed for sexual purposes; and
(iv)
contravention since 16 June 2003 of section 24B(1) or (3) of the Films and Publications Act, 1996 (Act No. 65 of 1996);
that was committed against a child or a person who is mentally disabled between the period of 16 June 2003 and the date of; and

(b)
any—

(i)
offence in terms of Chapters 2, 3 and 4 and section 55 of this Act;
(ii)
offence referred to in Chapter 2 of the Prevention and Combating of Trafficking in Persons Act, 2013, which was committed for sexual purposes; and
(iii)
contravention since 16 June 2003 of section 24B(1) or (3) of the Films and Publications Act, 1996;
that was committed after the date of,

the commencement of the Criminal Law (Sexual Offences and Related Matters) Amendment Act Amendment Act, 2021."; 


	Center for Child Law
	Argues for an extension of the definition of “person who is vulnerable”.

Recommends that the SAPS Criminal Record Centre be used in place of the NRSO.

With regard to the definition of “sexual offence” it is argued that the definition opens the door to increase the amount of historical data to be included in the NRSO. 


	Extending the definition of “persons who are vulnerable” will throw the net (ambit of Chapter 6) too wide and will give rise to difficulties in the implementation of the provisions of Chapter 6.

Extending the definition may give rise to the unintended consequences whereby potential employers may become reluctant to employ certain categories of persons. 

The categories of persons who have been identified for inclusion in the definition are regarded as those persons who are more vulnerable than others.

The Portfolio Committee received extensive reports from the Department and the SAPS on the NRSO system and the SAPS Criminal Record system and in the end decided to retain the NRSO where it is currently housed.
Paragraph (b) of the definition of “sexual offence” aims to ensure that the additional “new” particulars to be included in the NRSO only apply prospectively.


	Law Trust Chair in Social Justice


	Supports the proposed amendment of section 40.
Finds the phrase “person who is vulnerable” problematic.  The category of persons who are vulnerable is much larger than defined in the proposed definition.

Recommends that the Act should clarify who in institutions of higher learning should have the responsibility to report sexual offences.

Expressed the view that all females are vulnerable and not only the category referred to in the proposed definition.  Males, particularly males who are members of the LGBTQI+ community, are vulnerable and should be included in the definition.

	Noted.
Noted.  It is so that the category of vulnerable persons is wider than the proposed definition, but it should be kept in mind that Chapter 6 regulates the employer and employee relationship and by expanding the ambit of the definition will have a major impact on the South African workforce.

The obligation to report sexual offences, is contained in section 54 of the principal Act.  It remains the prerogative of any employer to implement systems and procedures in order to ensure that section 54 is complied with.
Extending the definition of “persons who are vulnerable” will throw the net (ambit of Chapter 6) too wide and will give rise to difficulties in the implementation of the provisions of Chapter 6.



	Sex Workers’ Education and Advocacy Task Force 

(SWEAT)
	Expressed concern that the NRSO applies retrospectively and prospectively. Sex workers who have been found guilty of any sex work related offence in the past (including but not limited to solicitation, living in a brothel, working in a brothel) could find themselves on the NRSO regardless of whether they still work in the sex industry or not.
Sex workers should be included in the definition of “persons who are vulnerable”.


	The definition of “sexual offence” aims to accommodate the proposed extension of the ambit of Chapter 6.  Currently Chapter 6 only applies in respect of persons who have been convicted of sexual offences against children and persons who are mentally disabled.  Since the ambit of Chapter 6 is to be extended to include the particulars of persons who have been convicted of any sexual offence, care was taken to ensure that the proposed paragraph (b) of the definition of “sexual offence” is only applied prospectively.
The inclusion of sex workers as persons who are vulnerable will extend the ambit of Chapter 6 so wide that it might become impossible to implement the provisions of the Chapter.  The proposal is not supported.


	Legal Resources Centre


	Expresses concern that the inclusion of females under the age of 25 in the definition of “persons who are vulnerable” will not pass constitutional muster because it differentiates between women who are in higher education institutes and those who are not; it differentiates between women who are under 25 and those who are not; and it may be interpreted as doing harm to the movement for equal rights for women.

Supports the definition of “sexual offence”.


	Females who are under the age of 25 years and who find themselves in educational institutions were identified as particularly vulnerable to becoming victims of sexual offences especially in view of past incidence at educational institutions.
Noted.

	Sisonke National Sex Worker Movement


	Insofar as the definition of “sexual offence” is concerned the concern was expressed that sex workers who have been convicted under the Sexual Offences Act, 1957, will be included in the list of those who will be added to the National Sexual Offenders Register, and will be unable to work with children, adopt or foster, or work with any “vulnerable person” which includes any women under the age of 25.

	It is submitted that the provisions apply equally to all persons who have been convicted of sexual offences that have been committed against children and persons who are mentally disabled.  Any distinction to be introduced will be difficult to justify on, among others, the ground of equality and the equal protection of the law.

	Asijiki Coalition for the Decriminalisation of Sex Work

 
	With regard to the definition of “sexual offence” Asijiki submits that sex work should be decriminalised.  The continued criminalisation of sex work according to them perpetuates continued violence against persons, in particular, women who conduct sex work. 

	The proposed decriminalisation of sex work falls beyond the ambit of the Amendment Bill and is a matter that will require separate consideration. 

	Post Office to Parliament Task Team


	Definition of “persons who are vulnerable”:  There are also numerous groups of people who can be considered equally or even more vulnerable than the selected demographics. On what basis are these female students deemed more vulnerable than other women? Why are they considered more vulnerable than women who live in rural areas or informal settlements experiencing high levels of violence? These arbitrary distinctions between which persons are and are not considered vulnerable are problematic.

Moreover, females are not the only people who experience sexual violence in tertiary education institutions. The formulation unnecessarily excludes males and members of the LGBTQIA+ community who are also at risk of experiencing sexual abuse in tertiary education institutions.


	It is accepted that the category of vulnerable persons is wider than the proposed definition, but it should be kept in mind that Chapter 6 regulates, to a large extent, the employer and employee relationship and by expanding the ambit of the definition will have a major impact on the South African workforce.

The inclusion of members of the LGBTQIA+ community may give rise to a number of unintended consequences including, for example, that potential employers will be required to enquire whether a potential employee identifies with the LGBTQIA+ community or not which in turn will give rise to privacy concerns.



	Sonke Gender Justice


	Recommends that the age restriction of 25 years for females should be removed and that all women should be regarded as persons who are vulnerable.

Recommends, with regard to the definition of “sexual offence” read with section 50 of the principal Act, that it should be clarified that sex workers are not included within the ambit of the definition.


	Extending the ambit of Chapter 6 too wide will give rise to concerns regarding the implementation of the provisions of the Chapter which will have a negative impact on the efficacy of the NRSO system.
It is conceded that the definition might be confusing. An amendment to the definition and section 50 of the principal Act will clarify the position.  It should be kept in mind that paragraph (a) of the definition applies to sexual offences that have been committed against children and persons who are mentally disabled and not all sexual offences.
The Department will submit a proposed amendment to the Select Committee for consideration.


	Just Detention International – South Africa


	Recommends that persons in detention in correctional and other facilities should be included in the definition of “persons who are vulnerable”.

	The extension of the definition of “persons who are vulnerable” will have a detrimental impact on the efficacy of the NRSO and may lead to an unmanageable increase in applications being submitted to the NRSO for certificates to be issued.

 

	K Brewer


	Women who are older than 25 should also be included in the definition of “persons who are vulnerable”.


	Extending the ambit of Chapter 6 too wide will give rise to difficulties in the implementation of the provisions of the Chapter which will have a negative impact on the efficacy of the NRSO system.



	Active Citizens Movement

Youth Sub-committee

	In connection with the definition of “persons who are vulnerable” the following is recommended:
(a) Express the view that the definition is limited to persons who are mentally disabled and recommends that the definition should be extended to include all disabilities, including physical disabilities;
(b) reference to “youth” i.e. persons between the ages of 18 and 35 should also be included because any youthful person (due to lack of employment, limited education, poverty or that they stay longer than the age of 25 years at educational institutes) is vulnerable to sexual offences;
(c) members of the LGBTQIA+ community should also be included because research indicates that 47% of the members of the community are sexually assaulted at some point in their lives; and
(d) all elderly people should be included due to their physical, mental and financial degradation.

	(a) Statement is not correct to the extent that paragraph (d) of the definition refers to persons with physical, intellectual or sensory disabilities who receive care in care facilities.

(b) Extending the ambit of Chapter 6 too wide will give rise to difficulties in the implementation of the provisions of the Chapter which will have a negative impact on the efficacy of the NRSO system.
(c) Chapter 6 regulates, to a large extent, the employer and employee relationship and by expanding the ambit of the definition will have a major impact on the South African workforce.

The inclusion of members of the LGBTQIA+ community may give rise to a number of unintended consequences including, for example, that potential employers will be required to enquire whether a potential employee identifies with the LGBTQIA+ community or not which in turn will give rise to privacy concerns.
(d) Extending the ambit of the definition to include all elderly persons will throw the net too wide.  It was decided to only focus on elderly persons who are cared for in certain facilities because they are considered to be particularly vulnerable compared to their self-reliant counterparts.


	Triangle Project


	(a) With regard to the definition of “persons who are vulnerable” the request is made that the definition should be expanded to include members of the LGBTQIA+ community.  The proposal is, among others, motivated on the grounds that a study on the experiences of violence, mental health, wellbeing and access to health care among members of the community found that almost half of participants were survivors of sexual violence and more than half had experienced some form of physical violence.
(b) With regard to the definition of “sexual offence” it is stated that there is not clarity, in view of the definition read with section 50, whether the particulars of sex workers are to be included in the NRSO or not.

	(a) The inclusion of members of the LGBTQIA+ community may give rise to a number of unintended consequences including, for example, that potential employers will be required to enquire whether a potential employee identifies with the LGBTQIA+ community or not which in turn will give rise to privacy concerns.
(b) The Department concedes that the definition, read with the provisions of section 50, may cause problems regarding the interpretation of the provisions concerned.  The Department will submit a draft amendment to the Committee for consideration.



	Clause 6:  Proposed amendment to section 41

Substitution of section 41 of Act 32 of 2007


6.
The following section is hereby substituted for section 41 of the principal Act:

"Prohibition on certain types of employment by certain persons who have committed sexual offences [against children and persons who are mentally disabled]


41.
[(1)]
A person who has been convicted of the commission of a sexual offence [against a child] or is alleged to have committed a sexual offence [against a child] and has been dealt with in terms of section 77(6) or 78(6) of the Criminal Procedure Act, 1977, whether committed before or after the commencement of this Chapter, whether committed in or outside the Republic, and whose particulars have been included in the Register, may not—

(a)
be employed to work with a [child] person who is vulnerable in any circumstances;

(b)
hold any position, related to his or her employment, or for any commercial benefit which in any manner places him or her in any position of authority, supervision or care of a [child] person who is vulnerable, or which, in any other manner, places him or her in a position of authority, supervision or care of a [child or where he or she gains access to a child or a person who is mentally disabled or places where children or persons who are mentally disabled  are present or congregate] person who is vulnerable;

(c)
be granted a licence or be given approval to manage or operate any entity, business concern or trade in relation to the supervision over or care of a [child or where children are present or congregate] person who is vulnerable; or

(d)
become the foster parent, kinship care-giver, temporary safe care-giver or adoptive parent of a child or the curator of a person who is mentally disabled”. 

[(2)
A person who has been convicted of the commission of a sexual offence against a person who is mentally disabled or is alleged to have committed a sexual offence against a person who is mentally disabled and has been dealt with in terms of section 77(6) or 78(6) of the Criminal Procedure Act, 1977, whether committed before or after the commencement of this Chapter, whether committed in or outside the Republic and whose particulars have been included in the Register, may not—

(a)
be employed to work with a person who is mentally disabled in any circumstances;

(b)
hold any position, related to his or her employment, or for any commercial benefit which in any manner places him or her in a position of authority, supervision or care of a person who is mentally disabled, or which, in any other manner, places him or her in a position of authority, supervision or care of a person who is mentally disabled or where he or she gains access to a person who is mentally disabled or places where persons who are mentally disabled are present or congregate;

(c)
be granted a licence or be given approval to manage or operate any entity, business concern or trade in relation to the supervision over or care of a person who is mentally disabled or where persons who are mentally disabled are present or congregate; or

(d)
become the curator of a person who is mentally disabled.]".



	MEC Social Development:  Western Cape


	The ambit of the proposed amended section 41 is too wide and will include scenarios where for example persons who work in shopping malls where young persons “congregate or are present” will have to be vetted against the NRSO.

It is proposed that the provision should be redrafted in order to avoid the very wide ambit of the provision and the unintended consequences associated therewith.

	It is proposed that the words “where children are present or congregate” should be omitted from the provision which will address the concern that has been expressed.



	Law Trust Chair in Social Justice


	Welcomes the proposed amendment, but reiterates its concern regarding the phrase “person who is vulnerable”.

	Noted.

	Legal Resources Centre

	Supports the proposed amendment.
	Noted.

	Sonke Gender Justice

	Expresses concern that section 41 does not include volunteers or members of the clergy and recommends that clergy should expressly be provided for.

	It is submitted that paragraph (b) by the use of the words “in any other manner, places him or her in a position of authority, supervision or care of a person who is vulnerable” is wide enough to include volunteers or members of the clergy.


	South African Human Right Commission

	Recommends that the phrase “persons with mental disabilities” should rather be used and not “persons who are mentally disabled”.

	The Department does not oppose the proposal, but it should be kept in mind that the term “person who is mentally disabled” is defined in section 1 of the principal Act which provision does not form part of the ambit of the Amendment Bill.


	Clause 10:  Proposed new sections 44B and 44C
Insertion of sections 44B and 44C in Act 32 of 2007

10.
The following sections are hereby inserted after section 44A of the principal Act:

“Access to Register by National Commissioner of South African Police Service


44B.
For the purposes of section 36D(2) of the Criminal Procedure Act, 1977 (Act No. 51 of 1977), and section 15A(2) of the South African Police Service Act, 1995 (Act No. 65 of 1995), the National Commissioner of the South African Police Service may be granted access to the data base of the Register by the Registrar.

Obligations of Director-General: Home Affairs and Registrar



44C.
(1)
The Director-General: Home Affairs must inform the Registrar in writing whenever a person’s change in identity has been formally approved and recognised by the Department of Home Affairs by providing the Registrar with that person’s old and new identity details.



(2)
The Registrar must endorse the Register accordingly, where necessary.”.


	Center for Child Law
	1.Concerned about the resources allocated to the administration of the NRSO and the impact thereof on its effectiveness.
2. Expresses the view that the NRSO does not protect vulnerable persons.  Is of the view that the SAPS Criminal Record Centre is a much more effective system.  The SAPS system provides a full picture of a person’s criminal history.
3. Complains that the Centre was unable for a period of five years to obtain accurate information on child offenders whose particulars have been included in the NRSO.


	1.The Registrar has indicated to the Portfolio Committee that the NRSO is fully functional and that additional personnel will be allocated to the Office of Registrar. The Department has identified some positions which will be filled on a permanent basis and others on a temporary basis. 

2. The NRSO was introduced in the country mainly as the prevention tool against the exponential growth of sex crimes. It is a national repository intended to:
· guide research initiatives necessary to assist South Africa in finding the much needed antidote to the rising figures of sex crimes;

· determine sex offending trends and the profiles of sex offenders and victims;

· assist the country in appropriating prevention, response and care programming towards establishing a society free from sexual violence;

· assist government in channeling resources where they are most needed; 

· protect children from national and international pedophilia; 

· prevent new and repeat sex offending, etc.

The reason why CRC is not an option was deliberated at length in the Portfolio Committee until a conclusion was reached to retain it.
3.These issues have been addressed following a court action in 2014. 

	MEC Social Development:  Western Cape
	Section 15A has not yet commenced.

It is proposed that the commencement dates of section 44B and section 6 of the Criminal Law (Forensic Procedures) Amendment Act, 210, are aligned.

 
	It is not necessary to introduce a special provision in this regard because the proposed new section 44B power will only become enforceable once section 6 has commenced.

	Law Trust Chair in Social Justice


	Supports the proposed new sections 44B and 44C.
	Noted.

	Legal Resources Centre


	Supports the proposed new sections 44B and 44C.
	Noted.

	Clause 7(b):  Proposed amendment of section 42
(3)
(a)
The Registrar must exercise and perform his or her powers, duties and functions subject to the provisions of this Chapter and the regulations made thereunder.
(b)
The Registrar may, subject to paragraph (c), delegate any power, duty or function to any other person, but the Registrar remains responsible and accountable for the exercise of the powers and the performance of the duties and functions so delegated.

(c)
The Registrar may not delegate his or her function referred to in section 51 to any other person.

(4)
Any person may, subject to subsection (5), apply, in the prescribed form, to the Registrar to determine whether the particulars of any person have been included in the Register or not.
(5)
The Registrar in considering the application must be satisfied that the—



(a)
application is not frivolous or vexatious;

(b)
person who has submitted the application has an interest in the disclosure of the information; and

(c)
disclosure of the information is in the interest of an identifiable vulnerable person.

(6)
Except in so far as it may be necessary for the purposes of this Chapter, any person who wilfully discloses or publishes any information to any other person which he or she has acquired as a result of an application contemplated in subsection (4) or in any other manner, is guilty of an offence and is liable on conviction to a fine or to imprisonment for a period not exceeding three years or to both a fine and such imprisonment.”.



	Center for Child Law


	There is no clarity on how a decision will be made whether an application is “frivolous or vexatious”.

On what basis will be Registrar decide whether a person has an interest in a matter.

Reference to “any person” includes the particulars of children and it is trite that the Constitution requires that children or persons who were children at the time of the commission of an offence should be treated differently.


	It will be required in terms of the regulations to be prepared for a person to declare the nature of his or her interest.  It is submitted that such a declaration will assist the Registrar to determine whether an application is frivolous or vexatious.

Special provisions have been included in the principal Act to ensure that the particulars of children will only be included in the Registrar upon application by the prosecutor and by order of the court.

	Law Trust Chair in Social Justice


	Supports the proposed amendment.
	Noted.

	Legal Resources Centre


	Supports the inclusion of subsections (4) to (6).
	Noted.

	Sisonke National Sex Worker Movement


	Supports the Bill as presented to the NCOP to the effect that the National Register for Sexual Offenders shall not be published on the Department of Justice website as previously proposed in the Bill before the National Assembly in 2020.


	Noted.

	Post Office to Parliament Task Team


	Subsection (5) must be redrafted to widen the scope of who may apply to the Register and allow for such an application to be made in the public interest. Women, children and LGBTQIA+ persons must be protected from being unwittingly exposed to sex offenders without their knowledge. It must be possible for an application for particulars to be made in the public interest or when a person of any age or gender is at risk due to the possible presence of an offender whose particulars are on the Register.

	It is submitted that a term or phrase such as the “public interest” is too vague in this context and will lead to confusion as to who will be allowed to submit applications to the NRSO.

	Sonke Gender Justice


	Supports increased access to the NRSO.
	Noted.

	South African Human Rights Commission


	Recommends that the Registrar of the NRSO should be required to ensure consistency with the National Child Protection Register and the Older Persons Register.


	The content and objects of the Registers differ drastically and it is therefore not clear what useful purpose the proposal will serve.

	Clause 8:  Amendment of section 43 of Act 32 of 2007


8.
Section 43 of the principal Act is hereby amended—

(a)
by the substitution for the words preceding paragraph (a) of the following words:

"The objects of the Register are to protect [children and persons who are mentally disabled] persons who are vulnerable against sexual offenders by—"; and

(b)
by the substitution for subparagraphs (i) and (ii) of paragraph (a) of the following subparagraphs:

"(i)
have been convicted of a sexual offence [against a child or a person who is mentally disabled], whether committed before or after the commencement of this Chapter and whether committed in or outside the Republic; or

(ii)
are alleged to have committed a sexual offence [against a child or a person who is mentally disabled] in respect of whom a court, whether before or after the commencement of this Chapter—".



	Law Trust Chair in Social Justice


	Supports the proposed amendment.
	Noted.

	Legal Resources Centre


	Supports the proposed amendment.
	Noted.

	Clause 9:  Amendment of section 44 of Act 32 of 2007

9.
Section 44 of the principal Act is hereby amended by the substitution for paragraph (e) of the following paragraph:

"(e)
a person contemplated in section 47(2) applying for a licence or approval to manage or operate any entity, business concern or trade in relation to the supervision over or care of [children or persons who are mentally disabled] persons who are vulnerable in respect of his or her own particulars;".



	Law Trust Chair in Social Justice


	Supports the proposed amendment.
	Noted.

	Legal Resources Centre


	Supports the proposed amendment.
	Noted.

	South African Human Rights Commission


	Recommends that provision should be made for the Departments of Basic Education, Social Development and Women Youth and Older Persons should be allowed direct access to the NRSO.

	The data-base of the NRSO is confidential and application based, primarily by potential employees.  The concern is that the integrity of the data-base could be compromised or negatively affected if too many persons and institutions have direct and unrestricted access to the NRSO.

	Clause 11:  Amendment of section 45 of Act 32 of 2007

11.
Section 45 of the principal Act is hereby amended by the substitution in subsection (2) for paragraphs (c) and (d) of the following paragraphs, respectively:

"(c)
Notwithstanding paragraph (d) an employer must immediately terminate the employment of an employee who fails to disclose a conviction of a sexual offence [against a child or a person who is mentally disabled] or that he or she is alleged to have committed a sexual offence [against a child or a person who is mentally disabled] and who has been dealt with in terms of section 77(6) or 78(6) of the Criminal Procedure Act, 1977, as contemplated in section 41.

(d)
An employer must take reasonable steps to prevent an employee whose particulars are recorded in the Register from continuing to gain access to a [child or a person who is mentally disabled] person who is vulnerable, in the course of his or her employment, including, if reasonably possible or practicable to transfer such person from the post or position occupied by him or her to another post or position: Provided that if any such steps to be taken will not ensure the safety of a [child or a person who is mentally disabled] person who is vulnerable, the employment relationship, the use of services or access, as the case may be, must be terminated immediately.".



	Law Trust Chair in Social Justice

	Supports the proposed amendment.
	Noted.

	SWEAT
	SWEAT’s own employees would be at risk if they were found guilty of sexual offences.  They would not be able to work for SWEAT in any capacity that involved supporting fellow sex workers. 


	There are persons who may fall under the ambit of paragraph (a) of the definition of “sexual offence”, but it should be kept in mind that paragraph (a) only refers to sexual offences that have been committed against children and persons who are mentally disabled.
It is therefore difficult to see whether a person who has been convicted of a transgression of the Sexual Offences Act, 1957, which does not amount to a sexual offence against a child or person who is mentally disabled will be affected by the requirement.


	Legal Resources Centre
	Supports the proposed amendment but is concerned that the principal Act is silent on what happens to a person who re-offends after his or her particulars have been removed from the NRSO.

	The principal Act is clear and unambiguous to the extent that the particulars of a person who is found guilty of a sexual offence (even after his or her particulars have been removed from the Register) must be included in the NRSO and is prohibited from working with persons who are vulnerable.


	Clause 12:  Amendment of section 46, as amended by section 4 of Act 5 of 2015

12.
Section 46 of the principal Act is hereby amended by the substitution for subsections (1) and (2) of the following subsections, respectively:

"(1)
An employee in the employ of an employer at the commencement of this Chapter, who is or was convicted of a sexual offence [against a child or a person who is mentally disabled], or is alleged to have committed a sexual offence [against a child or a person who is mentally disabled] and who has been dealt with in terms of section 77(6) or 78(6) of the Criminal Procedure Act, 1977, irrespective of whether or not such offence was committed or allegedly committed during the course of his or her employment, and whose particulars are included or are to be included in the Register, must without delay disclose such conviction or finding to his or her employer.

(2)
An employee who, after the commencement of this Chapter, applies for employment, must, if he or she has been convicted of a sexual offence [against a child or a person who is mentally disabled] or is alleged to have committed a sexual offence [against a child or a person who is mentally disabled] and who has been dealt with in terms of section 77(6) or 78(6) of the Criminal Procedure Act, 1977, and whose particulars are included or are to be included in the Register, disclose such conviction or finding when applying for employment.".



	Law Trust Chair in Social Justice

	Supports the proposed amendment.
	Noted.

	Legal Resources Centre

	Supports the proposed amendment.
	Noted.

	Clause 13:  Proposed amendment of section 47(2)
Amendment of section 47 of Act 32 of 2007, as amended by section 5 of Act 5 of 2015

13.
Section 47 of the principal Act is hereby amended by the substitution for subsection (2) of the following subsection:

"(2)
A person who, after the commencement of this Chapter, applies for a licence contemplated in subsection (1) to a licensing authority, and whose particulars are included or are to be included in the Register, must disclose that he or she has been convicted of a sexual offence [against a child or a person who is mentally disabled] or that he or she is alleged to have committed a sexual offence [against a child or a person who is mentally disabled] and has been dealt with in terms of section 77(6) or 78(6) of the Criminal Procedure Act, 1977.".



	MEC Social Development:  Western Cape


	It is recommended that section 47(1) be amended to remove reference to “children and persons who are mentally disabled”. 


	It is conceded that section 47(1) should be amended by the removal of reference to “children and persons who are mentally disabled”.  The Department will prepare an amendment for the Select Committee to consider.


	Law Trust Chair in Social Justice

	Supports the proposed amendment.
	Noted.

	Legal Resources Centre


	Supports the proposed amendment.
	Noted.

	Proposed amendment of sections 48 to 53



	Law Trust Chair in Social Justice

	Supports the proposed amendments.
	Noted.

	Legal Resources Centre


	Supports the proposed amendments.
	Noted.

	Clause 17:  Substitution of section 51 of Act 32 of 2007, as amended by section 8 of Act 5 of 2015

17.
The following section is hereby substituted for section 51 of the principal Act:

"Removal of particulars from Register

51.
(1)
Subject to subsections (2), (2A), and (3), the particulars of a person—

(a)
who—

(i)
has been sentenced for a conviction of a sexual offence [against a child or a person who is mentally disabled] to a term of imprisonment, periodical imprisonment, correctional supervision or to imprisonment as contemplated in section 276(1)(i) of the Criminal Procedure Act, 1977, without the option of a fine for a period of at least six months but not exceeding eighteen months, whether the sentence was suspended or not, may, on application as contemplated in subsection (3), be removed from the Register after a period of [ten] 20 years has lapsed after that person has been released from prison or the period of suspension has lapsed;

(ii)
has been sentenced for a conviction of a sexual offence [against a child or a person who is mentally disabled] to a term of imprisonment, periodical imprisonment, correctional supervision or to imprisonment as contemplated in section 276(1)(i) of the Criminal Procedure Act, 1977, without the option of a fine for a period of six months or less, whether the sentence was suspended or not, may, on application as contemplated in subsection (3), be removed from the Register after a period of [seven] 14 years has lapsed after that person has been released from prison or the period of suspension has lapsed;  or

(iii)
is alleged to have committed a sexual offence [against a child or a person who is mentally disabled] in respect of whom a court, whether before or after the commencement of this Chapter, has made a finding and given a direction in terms of section 77(6) or 78(6) of the Criminal Procedure Act, 1977, may, on application as contemplated in subsection (3), be removed from the Register after a period of [five] ten years has lapsed after such person has recovered from the mental illness or mental defect in question and is discharged in terms of the Mental Health Care Act, 2002 (Act No. 17 of 2002), from any restrictions imposed on him or her;  or

(b)
who has been sentenced for a conviction of a sexual offence [against a child or a person who is mentally disabled] to any other form of lesser punishment or court order may, on application as contemplated in subsection (3), be removed from the Register after a period of [five] ten years has lapsed since the particulars of that person were included in the Register.

(2)
The particulars of a person who has—

(a)
been sentenced for a conviction of a sexual offence [against a child or a person who is mentally disabled] to a term of imprisonment, periodical imprisonment, correctional supervision or to imprisonment as contemplated in section 276(1)(i) of the Criminal Procedure Act, 1977, with or without the option of a fine for a period exceeding eighteen months, whether the sentence was suspended or not; or

(b)
two or more convictions of a sexual offence [against a child or a person who is mentally disabled],

may not be removed from the Register.

(2A)
A person falling into the categories contemplated in subsection (1) or (2), who was a child at the time of the commission of the offence concerned and who was convicted of such offence or a person who was a child at the time of the alleged commission of the offence and in respect of whom a court has made a finding and given a direction in terms of section 77(6) or 78(6) of the Criminal Procedure Act, 1977—

(a)
before the implementation of this Chapter, may, at any time before the expiration of the periods referred to in subsection (1), apply to a court for an order that his or her particulars must be removed from the Register by—

(i)
addressing the court on the reasons for such application and showing good cause why it is unlikely that he or she will commit another sexual offence [against a child or a person who is mentally disabled, as the case may be]; and

(ii)
submitting to the court an affidavit by him or her stating that no charge relating to a sexual offence [against a child or a person who is mentally disabled, as the case may be,] is pending against him or her; or

(b)
after the implementation of this Chapter, may, at any time before the expiration of the periods referred to in subsection (1), apply to the court referred to in section 50(2)(c) for an order that his or her particulars must be removed from the Register by—

(i)
addressing the court on the reasons for such application and showing good cause why it is unlikely that he or she will commit another sexual offence [against a child or a person who is mentally disabled, as the case may be]; and

(ii)
submitting to the court an affidavit by him or her stating that no charge relating to a sexual offence [against a child or a person who is mentally disabled, as the case may be,] is pending against him or her.


(2B)
The periods applicable in subsection (1) should be reduced by half if the person was a child at the time of the commission of the offence.
(3)
(a)
A person falling into the categories contemplated in subsection (1) may apply, in the prescribed manner, to the Registrar to have his or her particulars removed from the Register.


(b)
The Registrar must, after considering the application, remove the particulars of the person contemplated in paragraph (a) from the Register, unless the person concerned has [an investigation or] a charge relating to a sexual offence [against a child or a person who is mentally disabled] pending against him or her and the relevant [investigation or] case has not yet been finalised, in which event the finalisation of the application must be postponed until the Registrar has, in the prescribed manner, received information on the outcome of the [investigation or] case.


(c)
The Registrar may, at the request of a person whose particulars are included in the Register, remove those particulars from the Register, if the Registrar is satisfied that the entry of those particulars in the Register was clearly in error.

(4)
Any person who has qualified for the removal of his or her particulars from the Register before the commencement of the Criminal Law (Sexual Offences and Related Matters) Amendment Act Amendment Act, 2021, may submit an application to the Registrar in terms of subsection (3)(a) and the Registrar must consider the application as if the Criminal Law (Sexual Offences and Related Matters) Amendment Act Amendment Act, 2021, had not commenced.".



	SWEAT


	The proposed amendments would apply to sex workers. A sentence of between 6 and 18 months could see a sex worker placed on the NSRO for a period of 20 years. This would create huge hardship for the individuals involved.


	It is submitted that the provisions apply equally to all persons who have been convicted of sexual offences and it will be difficult to create exceptions.

	A Phillips


	Recommends that a person’s particulars must be removed from the NRSO after a period of 20 years.


	The periods, namely, 20 14 and 10 years, are linked to the severity of the offences concerned and it is submitted that the periods are just.  It should be kept in mind that the particulars of a person who was convicted of two or more sexual offences may never be removed.  The Legislature views sexual offences in a very serious light and has decided to increase the protection afforded by the NRSO by, among others, extending the periods in respect of which a person’s particulars must remain in the Register.  


	K Brewer
	Sex offenders who have been sentenced to more than 18 months even if just community correction cannot be removed from the NRSO.  It is submitted that it is a violation of due process because they don’t have the opportunity to get removed from the register.


	It is submitted that the provisions apply equally to all persons who have been convicted of sexual offences and it will be difficult to create exceptions.

	Active Citizens Movement

Youth Sub-committee


	Recommends that the particulars of persons who commit two or more sexual offences against persons who are vulnerable should not be removed from the NRSO because such persons show an inability to rehabilitate and they are a threat to society.

	The proposal is not supported because to insert the proposed amendment would result in the fact that persons who have been convicted of two or more sexual offences against any other person (who is not defined as a person who is vulnerable) will not fall under the prohibition.
An amendment as proposed will therefore, to a large extent, defeat the purpose of extending the ambit to all persons who have been convicted of sexual offences and not only those who have been convicted of sexual offences against children and persons who are mentally disabled.



	Clause 19:  Substitution of section 54 of Act 32 of 2007

19.
The following section is hereby substituted for section 54 of the principal Act:

"Obligation to report commission of sexual offences against [children or] persons who are [mentally disabled] are vulnerable

54.
(1)
[(a)]
A person who has knowledge, reasonable belief or suspicion that a sexual offence has been committed against a [child] person who is vulnerable as defined in section 40 must report such knowledge, reasonable belief or suspicion immediately to a police official.




[(b)](2)
(a)
A person who fails to report such knowledge, reasonable belief or suspicion as contemplated in [paragraph (a)] subsection (1), is guilty of an offence and is liable on conviction to a fine or to imprisonment for a period not exceeding five years or to both a fine and such imprisonment.



[(2)
(a)
A person who has knowledge, reasonable belief or suspicion that a sexual offence has been committed against a person who is mentally disabled must report such knowledge, reasonable belief or suspicion immediately to a police official.



(b)
A person who fails to report such knowledge, reasonable belief or suspicion as contemplated in paragraph (a), is guilty of an offence and is liable on conviction to a fine or to imprisonment for a period not exceeding five years or to both a fine and such imprisonment.



(c)](b)
A person who in good faith reports such reasonable belief or suspicion shall not be liable to any civil or criminal proceedings by reason of making such report.".



	Law Trust Chair in Social Justice


	Raises the concern that the reporting obligation only applies to natural persons and not juristic persons. The obligation applies specifically in respect of vulnerable persons who are in tertiary institutions.

Expresses the concern that the provision takes away the initiative by the complainant to report the crime.

The provision can have some implications with regard to a victim’s right to privacy.  The question is raised whether a victim who refuses to testify could be prosecuted for contempt of court.

	It is difficult to determine what useful purpose such an obligation will serve. It is submitted that it is sufficient to restrict the obligation to natural persons.  Tertiary institutions are at liberty to introduce procedures and policies that are aimed at ensuring compliance with the obligation.
Sexual offences are viewed in a very serious light and the introduction of the obligation is regarded as another mechanism that is aimed at protecting vulnerable persons, who in many instances are not able to act in their own interest.

It is doubtful, in view of the National Prosecuting Authority’s prerogative to decide whether or not to institute prosecutions, whether a person who refuses to proceed with a criminal case will be prosecuted for contempt of court.

	Legal Resources Centre

	Concerned that the inclusion of females under the age of 25 and persons who are older than 60 will have a negative impact on their autonomy and privacy.

	The concept “persons who are vulnerable” should be understood in the correct context.  The inclusion of, for example females under the age of 25 years, does not impact on their autonomy or privacy.  The definition merely identifies a group of persons in respect of whom persons who have been convicted of sexual offences will be prohibited from working with.


	Post Office to Parliament Task Team


	The mandatory reporting duty is paternalistic because of the level of cognitive capacity that these groups have and the way it acts as a barrier to reporting. 

The inclusion of female students under the age of 25 who study or live in residence at tertiary educations is fundamentally at odds with the intention of section 54. Adults in tertiary education institutes do not lack the cognitive capacity to comprehend or report sexual offences that have been committed against them. These offences go unreported for entirely different reasons such as social stigma, fear of secondary victimisation by the criminal justice system or the perception that reporting is pointless due to low conviction rates.

Tertiary institutions and the leadership structure within these institutions should face an obligation to facilitate reporting of sexual offences which involve students or which take place on a property associated with the institution. The appropriate internal reporting processes should be available to support survivors who must be informed of their dual capacity to report offences to the institution as well as law enforcement.


	Sexual offences are viewed in a very serious light and the introduction of the obligation is regarded as another mechanism that is aimed at protecting vulnerable persons, who in many instances are not able to act in their own interest.

Tertiary institutions are at liberty to introduce procedures and policies that are aimed at ensuring compliance with the obligation.  It is submitted that the obligation to report, as it is currently worded, is sufficient to achieve its aims. 



	Clause 23:  Short title
Short title and commencement


23.
This Act is called the Criminal Law (Sexual Offences and Related Matters) Amendment Act Amendment Act, 2021, and comes into operation on a date fixed by the President by proclamation in the Gazette.



	MEC Social Development:  Western Cape


	The short title of the Amendment Act should be changed to the “Criminal Law (Sexual Offences and Related Matters) Amendment Act:  General Amendment Act”.


	The short title of the Amendment Bill is dictated by the principal Act’s short title.


	Legal Resources Centre

	Recommends alternative short title should be used for the Amendment Bill because the current one may cause some confusion.

	It should be kept in mind that the Amendment Bill aims to amend the principal Act and will therefore not “remain” on the Statute Book.
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