
 
 

| Office Phone: 011 450 1670   |   Fax: 011 450 1579   |    Email: reception@irf.org.za   |    Website: www.irf.org.za  
| 2nd Floor Leppan House, No 1 Skeen Boulevard, Bedfordview 2008   |    P.O. Box 78870, Sandton, 2146 
| VAT No: 488 011 7892 | Reg. No.: 2013/024475/08 
| President: Enos Ngutshane, Vice President: Anthony Williams, Directors: Fiona Rollason, Geraldine Fowler, Mandla 

Nkosi, Pieter Cronje, Prof. Voet du Plessis, Thomas Mketelwa, Vusi Mashile, Amanda Khoza & Wayne Hiller van 
Rensburg 

 

Hon TR Modise 
Speaker of the National Assembly 

 
16 October 2020 

 
E: speaker@parliament.gov.za 
 lurwinj@da.org.za 
 
COMMENTS ON THE DEMOCRATIC ALLIANCE’S PROPOSAL TO AMEND THE PENSION FUNDS 
ACT THROUGH A PRIVATE MEMBER’S BILL (“THE BILL”) 
 
Thank you for providing us with the opportunity to provide constructive comment on the Bill. The views 
expressed in this submission are based on inputs from the members of the Institute of Retirement Funds 
Africa (IRFA) and was compiled by our Legal & Tax Committee. We have also had an opportunity to 
engage with Batseta Council of Retirement Funds for South Africa (Batseta) who requested their 
members to provide comments on the proposed Bill. We have had an opportunity to compare the inputs 
received by the two organisations and can confirm that the submission is a fair reflection of the inputs 
received.  
 
The Chief Executive Officer of Batseta Council of Retirement Funds for South Africa (Batseta) requested 
that the IRFA and Batseta present a joint submission for efficiency purposes. The views comments from 
Batseta membership are therefore incorporated. 
 
1. Introduction 

 
We recognise the devastation wrought by the Covid-19 pandemic on the incomes of many South 
Africans and people across the globe. Governments have almost universally provided some forms of 
support during this time. In South Africa government has provided relief to both employed and 
unemployed people. Again, we recognise that this support may not have been sufficient for people to 
maintain their pre-pandemic consumption levels. 
 
The Bill’s stated intention of the relief of hardship resulting from Covid 19 or a similar but undefined 
devastating occurrence introduces a further form of support where members of retirement funds are 
provided with access to their retirement savings in the form of a loan. However, the Bill is unlikely to 
achieve the stated outcome of providing financial relief for members of retirement funds. The proposed 
amendment of the Pension Funds Act to guarantee loans from financial institutions is therefore not 
supported. In this submission we provide the reasons for our view. 
 
In the attached annexure we include a summary of observations and questions which informed the 
reasons we do not support the Bill. 
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2. Reason for the views expressed in the introduction 
 
Reason 1: More detail is required as to how the proposal is intended to work 
 
The lack of detail makes it nearly impossible to provide a considered response as the mechanisms for 
the provision of the loans leaves many questions on how to implement such a loan and how to access 
the long-term impact on retirement outcomes.  
 
Providing more information on the implementation and long-term impact will enable all stakeholders to 
reconsider the proposal in an informed manner.  
 
In short, the manner in which the Bill has been presented does not demonstrate how the intended 
outcome will be achieved. 
 
Reason 2: The purpose of a retirement fund 
 
The purpose of a retirement fund is to provide pension benefits for retiring members and death benefits 
for dependents of deceased members as set out in the relevant definitions in the Pension Funds Act.  
 
The purpose is confirmed in the definitions of “pension fund”, “provident fund” and “retirement annuity 
fund” in the Income Tax Act, which requires a fund to be “a permanent fund bona fide established for the 
purpose of providing annuities for employees on retirement date or for the dependants or nominees of 
deceased employees”. It would also be in conflict with the definition of “retirement fund” as proposed to 
be inserted into the Pension Funds Act by the (second draft of) the Conduct of Financial Institutions Bill, 
which reads: “any arrangement established with the primary object of providing annuities or lump sum 
payments on retirement of a member or for payments of benefits to beneficiaries upon the death of a 
member”. 
 
Reason 3: Housing loans allowing for long-term asset based wealth accumulation is already 
allowed 
 
Retirement funds are long-term savings vehicles. The longer-term financial needs of members are a 
priority for retirement funds. A housing loan has been permitted because it is for the long-term benefit of 
members and is in line with the same long-term financial security goals as a retirement fund.  
 
A loan for short-term consumption does not accord with the same policy which allows for housing loans. 
There is risk that the longer-term financial consequences (negative impact on retirement outcomes) will 
likely outweigh the short-term benefits if premature access is allowed. 
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Reason 4: Contrary to government policy and legislative measures to prevent leakage 
 
It is stated government policy to prevent leakage from retirement savings. National Treasury has been 
trying to solve the problem of members not preserving their retirement monies for many years. 
Compulsory preservation is favoured policy position, although it has not been implemented. Measures 
that have been put in place to minimise leakage from retirement savings are: in-fund preservation and 
provident fund annuitisation from March 2021. The Bill could potentially further erode policy interventions 
that have been developed to discourage leakage from retirement savings. 
 
Reason 5: Savings by members are already very low 
 
Savings in retirement funds at a member level on average is very low. Statistics within the industry show 
that two-thirds of members have less than R50 000 in their funds: 
 

• Sanlam Benchmark Survey, 2020: 61% of pensioners can’t make ends meet.  

• Alexander Forbes Member Watch analysis, 2019: 50% of members are expected to retire with less 
than a 20% replacement ratio; the average benefit at retirement is approximately R350 000.  

• Statistically around 60% of fund members in employer funds have accumulated six months’ salary or 
less, particularly at lower salary levels.  

• South Africa non-preservation has depleted savings levels. Additional premature access to 
retirement savings for employed fund members will result in considerable decimation of workers’ 
retirement savings.  

 
Reason 6: More persons reliant on the State in old age 
 
The effects of the Bill will decrease the long-term likelihood of a successful retirement outcomes 
increasing the number of persons who will become reliant on the State old-age pension. 
 
Reason 7: Impact on financial markets 
 
Early access to retirement assets will risk placing significant pressure on retirement fund assets and 
forced selling could possibly add systemic risk to the economy. 
 
Reason 8: Criteria for allowing access to the loans 
 
If access is allowed as per the Bill, it is arguable whether to allow access to this option in a fund or not 
should be the board’s choice. Consideration should be given to implementation: whether either all funds 
must be required to allow it (similar to the Australian model of Covid 19 cash payments from 
superannuation funds) subject to certain defined requirements, or it should not be permitted at all. As 
soon as it is up to the Board to determine whether or not it will be permitted for their particular fund, this 
creates liability for the Board as they have to exercise a discretion. As it would be the Legislature’s 
choice to allow access to retirement fund monies through fund guarantees, the Board should not have to 
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bear the risk of it. (The legislation, if promulgated, should, thus, apply notwithstanding the rules of a 
fund.) 
 
The requirements for giving access to guaranteed loans – for example what constitutes ‘financial 
pressure’ and who will be required to determine this - need to be delineated.  
 
It appears that Government may have had some difficulty determining financial distress criteria during 
the recent Covid 19-19 UIF payments. Is it envisaged that fund’s boards will do better?  
 
It is extremely difficult to assess whether individuals are taking loans for consumption funding rather than 
for emergency relief which might lead them to have no retirement funding going forward. It raises 
questions regarding: 
 
• How to prove financial distress as a result of Covid 19?  
• How to assess this? 
• Who assesses whether the reason is viable? 
• On what basis it can be refused. 
 
Retirement funds would require clear parameters within which to operate, for example a guidance note 
or conduct standards.   
 
The criteria for accessing fund monies (including guarantees) are important, as is the determination of 
whether these criteria exist and the monitoring thereof.  
 
Reason 9: Australian experience shows increased short term consumption as the outcome of 
granting access to retirement savings 
 
South Africa has different conditions to Australia, but it may be useful to note that after the first tranche of 
payments out of Australian superannuation funds, the following worrying statistics, from Illion and Alpha 
Beta, were noted (statistics below courtesy of Illion and Alpha Beta): 
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The Australian press reported, as regards the statistics, that: 
 

 
 
If personal loans from banks can use retirement fund assets as security, then members may see this as 
a loophole to access monies for day-to-day expenses.  
 
Table showing how the Australian cash payments out of superannuation funds were reportedly spent by 
members (after the first tranche of payments): 
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The above information shows how important the setting and monitoring of criteria is as well as the 
capacity, resources and know-how to do this.  
 
Reason 10: Impact on administration systems 
 
Depending on the particular systems run by administrators of funds, there is varying impact on 
administration systems, required changes to systems (and the length of time this takes will vary) and 
related costs.  
 
Reason 11: An increase in administrative operations (and thus cost) 
 
The consensus is that administration work would increase to allow for a further loan provision and this 
will result in increased costs. In addition there are potentially further governance costs where retirement 
fund boards might have to have dedicated meetings to assess loan security. Rule amendments and tax 
directives will be required. Additional work may also be required from South African Revenue Service 
and the Financial Sector Conduct Authority.  
 
Managing the technical compliance aspect of the Bill related to the maximum surety value (75% of fund 
value) will be both technically demanding and theoretically challenging, as interest accumulation could 
potentially be greater than fund growth, moving the member outside of the maximums.) 
 
The increase in the cost of administration and other fund expenses will have a direct impact on all 
members’ benefits. 

mailto:reception@irf.org.za
http://www.irf.org.za/


 
 

| Office Phone: 011 450 1670   |   Fax: 011 450 1579   |    Email: reception@irf.org.za   |    Website: www.irf.org.za  
| 2nd Floor Leppan House, No 1 Skeen Boulevard, Bedfordview 2008   |    P.O. Box 78870, Sandton, 2146 
| VAT No: 488 011 7892 | Reg. No.: 2013/024475/08 
| President: Enos Ngutshane, Vice President: Anthony Williams, Directors: Fiona Rollason, Geraldine Fowler, Mandla 

Nkosi, Pieter Cronje, Prof. Voet du Plessis, Thomas Mketelwa, Vusi Mashile, Amanda Khoza & Wayne Hiller van 
Rensburg 

 

 
Reason 12: Amendments to the Income Tax Act 
 
Research will have to be done but, it is likely that amendments to the Income Tax Act will be required.  
For example, an amendment to the Income Tax Act may be required if this Bill applies to all retirement 
funds including retirement annuities which will result access to benefits before the age of 55? 
 
Reason 13: Monies paid out of funds are then subject to attachment by the members’ creditors 
 
The Bill diminishes the protection of retirement funds provided in section 37A of the Pension Funds Act 
(which disallows the attachment of fund monies) as monies loaned to the members by banks is not 
protected from the members’ creditors.  
 
3. Minority view 

 
In the minority of the comment we received from our members on the Bill, the view expressed was that 
this Bill could be an opportunity for members to be able to obtain loans at a reasonable rate with 
reasonable pay-back terms based on member circumstances.  It would also allow members access to 
benefits in desperate times, that is, repossession of houses, cars and other assets might put employed 
(but heavily indebted) members in more compromised positions than they would be if they were able to 
have access to some of their retirement savings now. 
 
4. Conclusion 
 
Please let us know should you require further information or clarification. The majority of the members of 
both the IRFA and Batseta who provided inputs do not support the Bill. We would again like to recognise 
the devastation caused by the Covid-19 pandemic and welcome any other engagements to search for 
solutions that will improve the lives of South Africans now and in the future with the goal of improving 
retirement outcomes for all. 
 
 
Yours sincerely, 
 
 
 
 
 
Enos Ngutshane 
President and Chairperson  
Institute of Retirement Funds Africa 
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Annexure 
 
Observations 
 
1. The proposed legislation is inadequate to deal with the complexity of the issue. The wording should 

mirror section 19(5) which clearly sets out the purpose for a loan guarantee can be provided.  
2. 75% does not take into account that if the security is called up, it is a taxable benefit. After tax the 

benefit might be insufficient to cover the loan. Presumably the 75% limit is to allow for a fall in the 
value of a member’s benefit due to adverse investment returns, but no allowance is made for 
taxation on the benefit. The current tax dispensation is cumulative and in our experience guarantees 
are generally limited to the post-tax benefit (generally 65%) or 40% of the gross benefit. This means 
that the potential to leverage a member’s share in a fund is limited. The proposed 75% limit is too 
high. 

3. The retirement commutation threshold for a member of a pension fund (and a provident fund 
member in respect of post T-day contributions, i.e. contributions made after 1 March 2021) will also 
have to be taken into account when considering the amount that can be guaranteed.  

4. Any current housing loans and the amount of pension interest available if a divorce order as 
contemplated in section 7(8) of the Divorce Act was granted in respect of one of the members 
concerned should be taken into account and addressed in the Bill. 

5. The proposed section 19(5BB) directly contradicts section 19(5B) which provides that a fund may not 
grant any loan or furnish any guarantee for any purpose other than that provided for in section 19(5) 
(i.e. housing loans).  

6. The Bill in its current form does not take into account all the consequential changes to the Pension 
Funds Act made provided for in the draft Conduct of Financial Institutions Bill, for example changes 
to the definition of ‘pension fund organisation’ and changes to section 37D. 

7. Payment terms, including time period and proposed interest rates applicable to the loan must be set 
out clearly. 

8. Section 37D of the Pension Funds Act deals with the deductions that may be made by a fund. One 
such deduction is in respect of a housing loan. No provision is made for a deduction in respect of any 
other type of loan or guarantee. Section 37D(3) deals with the hierarchy of deductions – this would 
have to be expanded to clarify where in the hierarchy a loan as envisaged by the Bill falls.  

9. National Credit Act (“NCA”) considerations: the Bill needs to be considered from the point of view of 
the NCA. In addition, security for a loan might give an advantage to a member who meets the bank 
and NCA lending criteria but not assist a person in need who does not meet the lending criteria of the 
NCA. Therefore this could cause inequity between members.  
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Questions 
 
1. With reference to the words in the Bill “subject to prudential standards” - what prudential standards 

are being contemplated? Is it compliance with the NCA? Or is it conduct standards by the FSCA? 
Has this been discussed with the FSCA? 

2. How will the “emergency similar to Covid 19” be assessed and who will assess the emergency? Will 
the emergency be assessed on a fund by fund basis and will the fund’s board have the discretion to 
decide on this “emergency”? 

3. What are the implications for defined benefit funds? How is the 75% to be determined? 
4. Does this 75% factor in the housing loan that the member might already have? Is it 75% less the 

guarantee of the housing loan or 75% of the overall fund credit? Can it be multiple loans with an 
aggregate not exceeding of 75%. 

5. If the security is called up it is taxable. Does the 75% include tax? The tax could cause the loan to be 
fully secured if the banks do not understand that tax is a first payment. 

6. What happens if the interest debt exceeds the 75%?  
7. With this insertion to S19, would it not create the opportunity for employers to claim for example 

bursary settlements under the auspice of ‘hardship’ loans and thereby avoiding the prescriptions of 
S37D? 

8. Please clarify who will be responsible to do the necessary security checks, that is, the fund or the 
administrator? 

9. Has the impact on death benefits been considered as the loans will have to be settled first? 
10. Rule amendments may be required to allow for such loans. May funds impose a de minimis rule to 

disallow guarantees for fund credits below a certain amount? 
11. Will the Board be required to check whether the bank has complied with the NCA? 
12. Will funds need to agree on a third party institution to provide the loans? Is there an understanding 

that members can go wherever they choose? 
13. Will the Board have discretion regarding granting the loan prior to the application being made to the 

financial institution? 
14. The second draft of the COFI Bill has recently been released. How will this Bill fit in with COFI? 
15. Will this apply to retirement annuity funds and preservation funds? If so, how? Should a member 

have rights of access twice to a preservation fund and a right of access to a retirement annuity fund 
before 55? 
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