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1 INTRODUCTION 
 

1.1 This submission is in response to the call for public comment on the Children’s Amendment Bill 
[B18-2020] (“the Bill”) and specifically focuses on provisions relating to early childhood 
development (“ECD”) services.  
 

1.2 This submission is made in my individual and personal capacity as a lawyer with expertise in the 
fields of constitutional and administrative law and children’s rights.1 I also have a specific interest 
in the rights of children to ECD services and completed a Masters dissertation on aspects thereof 
titled: “Failing from the start: Realisation of the right to Early Childhood Education in South 
Africa”.2  

 
1.3 This submission is also inspired by a broader campaign calling for Real Reform of the ECD 

sector, which is supported by over 100 organisations.3  
 

1.4 The National Integrated Early Childhood Development Policy, 2015 (“the National ECD 
Policy”) recognises that early childhood development is a “universal right” and that early 
childhood development “lays the foundation for the attainment of broader societal benefits”.4  

 
1.5 An enabling legislative and regulatory framework is crucial to realising the rights of children to 

ECD services in South Africa. Currently, the ECD sector faces severe challenges under the 
Children’s Act, 2005 (“the Act” or “the Children’s Act”)), which impedes effective delivery of 
and access to ECD services for millions of children.5   

 
1.6 The process of legislative reform initiated by the Bill presents an opportunity to respond to the 

need for “[e]nabling policies, laws and programmes mandating, obligating, regulating and 

 
1 I am currently a lecturer in public law at the University of Cape Town and served as the Executive Director of the Equal 
Education Law Centre between 2015 and 2020. 
2 Submitted in 2017 in completion of a Masters of Studies degree in International Human Rights Law at the University of 
Oxford.  
3 See: www.ecdreform.org.za. Various aspects of this submission endorses or adopts proposed submissions prepared by 
the Campaign. 
4 The National ECD Policy at 20. 
5 Indeed, the National ECD Policy acknowledges that access to ECD services remains inequitable in South Africa and that 
a national integrated ECD system is needed. (The National ECD Policy at 44). 
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harmonising the respective roles and responsibilities of all role players”,6 as identified by the 
National ECD Policy.  

 
1.7 However, as it currently stands, the Bill’s amendments do not address the core challenges facing 

the ECD sector. Instead, the Bill introduces further confusion and incoherence in respect of the 
regulation of ECD services and, in some instances, includes regressive measures. 

 
1.8 Moreover, it is concerning that there is no clarity as to whether the current process of legislative 

reform being undertaken by the Department of Social Development is aligned with the announced 
migration of functions to the Department of Basic Education.7 This alignment is crucial to ensure 
that legislative reform is undertaken in a holistic and coordinated manner. 

 
1.9 It bears emphasis that this submission addresses only certain high-level concerns regarding the 

Bill. It does not seek to provide an exhaustive account of all deficiencies relating to the Bill’s 
treatment of ECD provisioning, nor to provide “line-by-line” recommendations. In part, this 
approach is necessitated by the fact that the Bill is flawed in certain fundamental respects and, as 
a result, requires considerable and holistic revision.  

 
1.10 To this end, the primary recommendation of this submission is that the drafters of the Bill 

utilise the legislative reform process to meaningfully engage with ECD sector stakeholders on 
how best to address the key challenges facing the sector.  

 
1.11 This submission proceeds to outline the following key issues with the Bill: 

 
1.11.1 The overlap between partial care and ECD under the Bill and the failure to recognise different 

modalities of ECD provisioning; 
 

1.11.2 The inconsistent and irrational approach to conditional registration under the Bill; 
 

1.11.3 Ongoing fragmentation, overlap and duplication of regulatory standards; 
 

1.11.4 The regressive measures introduced by the Bill; and 
 

1.11.5 The need for an infrastructure plan for ECD provisioning. 
 

2 OVERLAP BETWEEN PARTIAL CARE AND ECD AND THE FAILURE TO 
RECOGNISE DIFFERENT MODALITIES OF ECD PROVISIONING  

 
See following provisions: Clause 55 of the Bill read together with Clause 1(j) of the Bill 

 
2.1 The Bill introduces a new part II under Chapter 6 of the Act headed “Early Childhood 

Development Centres”. To the extent that the introduction of this part represents a well-
intentioned effort to comprehensively regulate ECD provisioning under a single chapter, 
unfortunately the proposed amendments do not achieve that objective. Instead, the Bill reinforces 
– and even deepens - existing challenges under the Act. 

 

 
6 The National ECD Policy at 25. 
7 Announced by President Cyril Ramaphosa in February, 2019. See: https://www.gov.za/speeches/president-cyril-
ramaphosa-2019-state-nation-address-7-feb-2019-0000  

https://www.gov.za/speeches/president-cyril-ramaphosa-2019-state-nation-address-7-feb-2019-0000
https://www.gov.za/speeches/president-cyril-ramaphosa-2019-state-nation-address-7-feb-2019-0000
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2.2 Under the Children’s Act, ECD provisioning is primarily regulated under Chapter 5 (regulating 
partial care)8 and Chapter 6 (regulating ECD programmes)9 of the Children’s Act. The current 
scheme of the Act has resulted in significant challenges to the ECD sector including:  

 
2.2.1 Onerous dual-registration processes for ECD providers - An ECD programme provided out 

of a partial care facility needs to register twice: first, as a partial care facility (under Chapter 
5) and second, as the provider of an ECD programme (under Chapter 6).  Each registration 
process has its own regulations and compliance requirements. This creates unnecessary 
duplication and an additional administrative and financial burden on both the government and 
applicants.   

 
2.2.2 A “one-size fits all approach” to ECD regulation - the Act does not explicitly provide for 

different modalities of ECD provisioning. In particular, the blanket definition of “partial care” 
does not provide for differentiated regulation of centre-based and non-centre based 
programmes.   
 

2.3 Rather than addressing these challenges, the Bill’s introduction of the new part on “ECD Centres” 
compounds these difficulties in at least the following ways— 

 
2.3.1.1 Unclear relationship between partial care and ECD centres - The definition of “early 

childhood development centre” overlaps with the definition of partial care,10 and the 
provisions relating to ECD centres are simply a cut and paste from the partial care chapter. 
The result is that there is no clarity around the intended purpose and scope of the introduction 
of Chapter 6, Part II as compared to the existing provisions under partial care, and the overlap 
creates even further regulatory duplication.  

 
2.3.1.2 Dual and possibly triple registration processes - An ECD programme provider is still 

required to register twice and may, in some circumstances, even be required to comply with 
three separate registration requirements (i.e. registration as a partial care facility, registration 
as an ECD centre and registration of its ECD programmes).11 The potential of a triple 
registration requirement applying to partial care facilities in some instances is patently 
irrational. 
 

2.3.1.3 Duplication of provisions within Chapter 6 - The incorporation of ECD centre provisions 
within Chapter 6 in its current form creates significant duplication with the ECD programme 
provisions under the same chapter. For example, there are two provisions for the assignment 
of functions to municipalities;12 two registration processes;13 two different funding 
mechanisms;14 two different enforcement provisions;15 and two different appeal and review 
provisions.16   

 
8 Chapter 5 provides for the provisioning and regulation of partial care (which is provided when a person, by agreement, 
takes care of more than six children on behalf of their parents or care-givers for specified periods). All partial care 
facilities are required to provide an ECD programme. 
9 Chapter 6 provides for the provisioning and regulation of ECD programmes (which are a component of ECD services 
providing learning and support to children). 
10 Clause 1(j) read with Clause 34 of the Bill. 
11 See clause 55 of the Bill introducing section 103C. Even though the Bill caters for a registered partial care facility being 
regarded as having been registered as an ECD centre for a period of 5 years from the date on which the amendments take 
effect, it is not clear that these provisions apply to partial care facilities established after the amendments come into effect. 
Moreover, after the five-year deeming period has elapsed, it would appear that the triple registration regime would apply 
to all facilities providing ECD programmes. 
12 Clause 103K of the Bill and section 102 of the Act. 
13 Clause 103C of the Bill and section 95 of the Act. 
14 Clause 103A of the Bill and section 93 of the Act. 
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2.3.1.4 Only one modality of ECD provisioning specifically recognised – Chapter 6, Part II focuses 

on centre-based provisioning,17 with no explicit recognition nor differentiated regulation of 
other modalities of ECD provisioning. The lack of clarity around the regulation and support 
for other modalities of provisioning is a constitutionally unsustainable lacunae, which 
adversely impacts the full realisation of the rights of children to ECD services and to the 
paramountcy of their best interests. 

 
2.4 Recommendations:  

 
2.4.1 A holistic model of legislative and regulatory reform is needed with comprehensive 

amendments to ensure that a streamlined and effective registration process (inclusive of 
different modalities of provisioning) is achieved. 

 
2.4.2 In order to achieve this, the terminology, definitions and overall scheme adopted by the Bill 

needs to be significantly reconsidered so as to ensure a coherent consolidation of all aspects of 
ECD provisioning under an integrated chapter.  
 

2.4.3 In the least, the Bill needs to be amended to avoid the potential for triple registration and to 
address the confusing overlap between the scope and regulation of partial care and ECD 
centres. While this requires a carefully considered approach, an example of a package of 
amendments that may be adopted include the following: 
 

a. Providing for an overarching definition of an “ECD provider” that is broad enough to include 
different types of ECD provisioning (and to exclude some types of provisioning where 
appropriate); and 
 

b. Removing provisioning of ECD programmes from the scope of partial care entirely by 
deleting section 93(5)(a) of the Children’s Act; and  
 

c. Excluding the care of a child by an ECD provider (as contemplated under Chapter 6, Part II) 
from the scope of partial care under section 76 of the Children’s Act; and 
 

d. Removing “early childhood development services” as contemplated in section 91(2) of the 
Act for children up to school going age needs as a type of partial care from regulation 12(1)(a) 
of the General Regulations regarding Children. 
 

2.4.4 In addition, the current regulations prescribed under the Act relating to ECD provisioning will 
need to be overhauled as part and parcel of the legislative amendment process so as to ensure 
coordinated, consistent and holistic reform.  
 

3 APPROACH TO CONDITIONAL REGISTRATION INCONSISTENT AND 
IRRATIONAL 

 
See following provisions: Clause 35(b) inserting new 78(3A); Clause 39 amending section 83; Clause 47 
inserting section 93(3A); Clause 50 amending section 98. (Read together with references to “conditional 
registration” in proposed sections 103D and 103E.) 
 

 
15 Clause 103H of the Bill and section 100 of the Act. 
16 Clause 103I of the Bill and section 101 of the Act. 
17 See definition of ECD centre proposed by clause 1(j) of the Bill. 
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3.1 While the Children’s Act includes the possibility of “conditional registration” for both partial care 
and ECD programmes,18 it has not been clear that these provisions allow for the registration of 
providers who have not been able to meet all the requirements of full registration.  

 
3.2 Instead of clarifying the scope and role of conditional registration, the Bill introduces further 

confusion with the inconsistent use of the terms “conditional registration”, “conditions relating to 
registration” and “registration with conditions” in relation to partial care, ECD programmes and 
ECD centres.19 The differential use of these terms across sections does not appear to serve any 
comprehensible purpose and is, on its face, irrational. 

 
3.3 In the result, not only is it unclear whether DSD is able to grant conditional registration if there is 

non-compliance with registration requirements, but the entire scheme around conditional 
registration in the Bill is plagued with even more confusion and inconsistency than under the 
current Act. 

 
3.4 Recommendations: 

 
3.4.1 The Bill must remove the use of unnecessary and inconsistent terminology and make it 

explicit that conditional registration may be granted where the requirements for full 
registration have not yet been met. 

 
3.4.2 Such clarity can be achieved by, for example: 

 
a. Amending sections 83 and 98 of the Act by the insertion of the underlined as follows: 

 
“(1) The registration or renewal of registration of a partial care facility (early childhood 
development programme) may be granted on such conditions as the provincial head of 
social development may determine, including conditions— 
a) specifying the type of partial care (early childhood development programme) that may 

or must be provided in terms of the registration; 
b) stating the period for which the conditional registration will remain valid; and 
(bB) specifying the period by which the applicant must comply with the prescribed 
requirements for registration; and 
c) providing for any other matters that may be prescribed.”20 

 
b. Including the following regulation-making power under sections 90 and 103 of the Act:  

“(aA) the procedure to be followed in connection with the granting of conditional registration 
and the process by which full registration may thereafter be obtained.” 

 
4 FRAGMENTATION, OVERLAP AND DUPLICATION OF REGULATORY 

STANDARDS  
 

See following provisions: Clause 55 inserting new section 103B and 103C(1)(c). [Read together with sections 
79 and 80(1)(c) of the Act]. 

 
4.1 Effective inter-governmental coordination is critical to ensuring a holistic approach to ECD 

provisioning.  
 

18 Sections 83 and 98 of the Act. 
19 See clauses 35(b), 39, 47, 50, and 55 (proposing insertion of 103D, 103E and 103F). 
20 Similar proposed amendments should also be made to section 103F and 103B which have been inserted in Part II of 
Chapter 6.  
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4.2 While the Children’s Act recognises that ECD provisioning and regulation requires the 

involvement of different government departments (e.g education, health and finance) and 
different spheres of government (i.e. local, provincial, national), it is not clear who is ultimately 
responsible for:  

 
4.2.1 The development of health and safety standards; and 
4.2.2 Compliance with health and safety standards for ECD providers.21  

 
4.3 This has created the conditions for fragmentation, overlap and/or duplication between various 

regulatory requirements, which is administratively and financially burdensome for both providers 
and government regulators. This, in turn, has frustrates the realisation of children’s rights to ECD 
services. 
 

4.4 Regrettably, the Bill makes no attempt to clarify the roles and responsibilities of different 
government departments and different spheres government in respect of ensuring a healthy and 
safe environment for children. In fact, as explained at paragraph 2.3 above, the overlap between 
provisions relating to partial care facilities, ECD centres and ECD programmes (with the 
provisions of partial care simply being cut and pasted for ECD centres) creates even further 
duplication and overlap. 

 
4.5 Recommendations: 

 
4.5.1 A comprehensive re-evaluation of existing legislation and regulations is required, which 

includes the following: 
 

a. A clear delineation of the duties, planning and reporting processes of local, provincial and 
national government.  
 

b. Clarifying that the duty to ensure a healthy and safe environment for children is a local 
government responsibility and that provincial and national government are responsible for 
monitoring and intervention (so as to avoid duplication with local government).  
 

c. Empowering the Minister of Social Development, in consultation with the Minister of Health, 
to publish model by-laws aligned with and consolidating all ECD norms and standards 
relevant for local government authorities. 
 

d. Simplifying and streamlining health, safety and programme standards relating to ECD 
provisioning across all prescribed requirements.  

 
5 REGRESSIVE MEASURES  

 
See following provisions: Clauses 35(c) and 47(b); and Clause 38(b) 

 
5.1 The government has an obligation to ensure that all children have access to inclusive, quality 

ECD services. In order to achieve this, it is critical for legislation to create an enabling framework 
for funding and support. However, the Bill includes provisions which are actually regressive on 
this score. 
 

5.2 Deprioritising funding to poor communities 
 

21 See sections 79 and 80(1)(c) of the Act. 
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5.2.1 The Children’s Act requires that the funding of partial care and ECD programmes to poor 

communities must be prioritised. The Bill inexplicably turns this obligation into a 
discretionary power. This proposal undermines the realisation of the right to ECD for all 
children and the best interests of the child principle and is regressive 
 

5.2.2 Recommendation: Clause 35(c) (amending section 78(4)) and Clause 47(b) (amending 
section 93(4)) must be rejected. 

 
5.3 Narrowing the power to assist clauses 

 
5.3.1 The Children’s Act expressly empowers the DSD to provide support to help providers meet 

compliance requirements when a facility or programme is in the process of registering. This is 
currently not contingent on “registration with conditions”. 
 

5.3.2 The Bill proposes to make the use of the “power to assist” in relation to partial care facilities 
contingent on the granting of “registration with conditions”.  
 

5.3.3 Together with the ongoing confusion around the meaning of “registration with conditions” 
(discussed at paragraph 3 above), the proposed amendment creates uncertainty as to whether 
facilities that have not been able to meet registration requirements may qualify for funding 
assistance. 
 

5.3.4 Recommendation: Clause 38(b) (amending section 82(5)) must be rejected.  

 
6 INFRASTRUCTURE PLAN NEEDED  

 
6.1 Current legislation fails to give effect to the ECD infrastructure provisions in the National ECD 

Policy, which includes the development of an infrastructure plan.22  This failure hampers the 
proper realisation of the Policy’s objectives. 
 

6.2 Recommendation:  
 

6.2.1 Legislation should clearly outline government duties, particularly the duties of municipalities, 
in respect of providing for and maintaining sufficient and appropriate ECD programme 
infrastructure in their jurisdictions. This can be achieved through the insertion of the 
following provision: 
 
“The Minister, in collaboration with provincial departments and local government including 
with the Department of Basic Education, the Department of Health and the Department of 
Cooperative Governance and Traditional Affairs must develop a costed national infrastructure 
plan to ensure equitable and universal access to early childhood development programmes.” 

 
7 CONCLUSION 

 
7.1 It is clear that significant legislative reform is needed in order to create an enabling and 

coordinated legal framework for the provisioning and regulation of ECD services in South Africa.  
 

 
22 The National ECD Policy at 103. 
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7.2 Even though the Bill may have been drafted with the aim of responding to concerns identified by 
the ECD sector, the Bill’s current proposals are not only inadequate but also incoherent in 
significant respects.  

 
7.3 The Bill needs to be significantly revised with a view to comprehensive and holistic reforms, 

which furthers the realisation of children’s rights to ECD services. It is also crucial for the raft of 
regulations currently applicable to the sector to be revised as part and parcel of the legislative 
reform process.  

 
7.4 Recognising that the legislative reform required in the ECD sector is a significant task, this 

submission urges the relevant Departments to meaningfully engage and seek the support of the 
ECD sector in the task of revising the Bill. 

 
 

--END-- 
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