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1. Introduction 

 

The Parliamentary Liaison Office of the Southern African Catholic Bishops’ Conference welcomes the 

opportunity to comment on this legislation. We appreciate that it has a very specific purpose – to make 

it constitutionally clear that zero compensation may be payable under some circumstances when property 

is expropriated for land reform – and that national legislation will provide more details and guidelines 

on these circumstances and on the criteria to be applied to actual cases.  

 

In this submission, therefore, we confine ourselves to some brief comments on the clauses of the Bill, 

and we hope to comment further when the contemplated national legislation is published. At this stage 

we make no specific remarks for or against the principle of expropriation of land without compensation. 

 

 

2. The Role of the Court 

 

Clause 1(a) provides that “a court may […] determine that the amount of compensation is nil”; and 

clause 1(c) repeats this wording. We strongly support the involvement of the court in this way. 

Expropriation without compensation is, even in principle, a very contested and emotive topic, and it is 

vital that all parties involved should feel that they have had the opportunity to put their case before a 

credible tribunal. It is thus desirable that a court, which acts impartially, should make the necessary 

determination.  

 

Furthermore, the wording “may determine” clearly establishes that the court will have a discretion in the 

matter. This, too, is vital in order to ensure that all the competing interests are properly taken into account 

and balanced.  

 

 

3. Inclusion of Improvements 

 

Clause 1(a) refers to “land and any improvements thereon” and provides that both may be expropriated 

without compensation. This appears to be a departure from the position up to now, which has been that 

it is land, not land plus improvements, which may be subject to expropriation without compensation. 
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The report of the Joint Constitutional Review Committee on the Possible Review of Section 25 of the 

Constitution, which recommended that the Constitution be amended to make explicit the possibility of 

land expropriation without compensation, made no mention of the expropriation of improvements. If that 

Committee, which conducted extensive public hearings around the country, did not see the need to 

include improvements, it raises a question as to why the Ad hoc Committee has now felt the need to do 

so. 

 

One of the key underlying principles justifying the drastic step of expropriation of land without 

compensation is that so much of the country’s land was in effect stolen from its original inhabitants 

during the colonial and apartheid periods. There is thus a moral imperative for redress, even to the point 

of such land being taken back without compensation to its current owners. The same cannot, in general, 

be said about improvements, which were almost always paid for by the landowners.  

 

A further important consideration concerns the probable effect of the envisaged amendment on the 

economy, and especially on investor confidence. It is likely that any extensive programme of EWC will 

have deleterious consequences for the economy, but that may be a necessary price to pay for righting 

historical wrongs. To add expropriation of improvements, however, will further undermine confidence 

and alienate investors, without being justified on historical grounds.   

 

It may be argued that, due to the principle of accession in South African law, improvements attach legally 

to the land they are on, and that therefore if the land is to be expropriated without compensation, so must 

the improvements be. But it is easy to determine the value of a bare piece of land compared to its land-

plus-improvements value, and thereby pay proper compensation for the improvements.  

 

We therefore urge that the proposed amendment should focus on land – as the report of the Constitutional 

Review Committee does – and not refer to improvements.  

 

 

4. Conclusion 

We wish the Committee well in its deliberations, and we would appreciate the opportunity to address the 

Committee orally when public hearings are held.  
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________________________________ 

For further information please contact: 

Adv Mike Pothier 

Programme Manager: Catholic Parliamentary Liaison Office 

mike@cplo.org.za  

083 309 3512 
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