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REPORT ON CORPORATE VISAS FOR MINE WORKERS AT ROYAL BAFOKENG PLATINUM

Boleng Mining SERVICES and Phenyo Africa Mining Services
BACKGROUND
1. Royal Bafokeng Platinum Management Services (Pty) Ltd had a service provider agreement with Westdawn Investment (Pty) Ltd t/a JIC Mining Service in 2012. Westdawn Investment (Pty) Ltd t/a JIC Mining Services contracted another company known as Aforika Borwa Mining Solutions (Pty) Ltd to carry out the mandates of JIC Mining Services. Aforika Borwa Mining Solutions (Pty) Ltd had a staff compliment of 1200 which constituted 800 foreign nationals on valid corporate worker authorization certificates. The 800 foreign nationals performed mining services at Royal Bafokeng Platinum Management Services on behalf of Westdawn Investment (Pty) Ltd t/a JIC Mining Services.
2. The contractual agreement between Westdawn Investment (Pty) Ltd t/a JIC Mining Service and Aforika Borwa Mining solution (Pty) Ltd was then later terminated with the effective date being the 31st of December 2017. This termination of the contract resulted in Aforika Borwa Mining Solutions (Pty) Ltd intending to retrench the employees linked to this contract as they had no other business to place the affected employees. The termination of the contract resulted in a legal dispute which was settled in the Labour Court on the 7th of December 2017. In order to protect the employees in terms of Section 197 of the Labour Relation Act 66 of 1995 the court issued an order that the affected employees should be transferred from Aforika Borwa Mining Solutions to the new service provider, Reagetswe Mining Services.
3. By virtue of the court order, Reakgetswe Mining Services became the new employer and the beneficiary of a section 197 settlement agreement. Reagetswe Mining Services (Pty) Ltd had an existing corporate visa for their other mining services which was issued on the 3rd of October 2016 for a validity period of three years, to employ 500 mine workers. Royal Bafokeng Mining Services (Pty) Ltd then approached Home Affairs with a request for authorization to use Reagetswe Mining Services Corporate visa to absorb the soon to be disengaged workers from Aforika Borwa Mining Solutions (Pty) Ltd. Home Affairs responded by saying that in order for Reagetswe Mining Services to absorb all the affected workers, they will have to apply for a new or additional corporate visa. The available time was not sufficient to complete the application process by 01 January 2018. 
4. Due to the time constraints and also the fact that the taking over of the employees from Westdawn Investment (Pty) Ltd t/a JIC Mining Service and Aforika Borwa Mining solution (Pty) Ltd was an outcome of a court order, Home Affairs did not compel Reagetswe to start at the Department of Labour before obtain the corporate visa. Reagetswe’s existing corporate visa was amended in terms of the Immigration Act, No. 13 of 2002. In terms of section 21(3) of the Act “the Director General may withdraw or amend a corporate visa for good and reasonable cause”. This effectively allowed and authorized them to absorb the other employees.
COMPLAINT SUBMITTED TO THE PORTFOLIO COMMITTEE 
5. Royal Bafokeng Mining Services (Pty) Ltd has terminated the contract of Reagetswe Mining Services in the same manner that the contract of Westdawn Investment (Pty) Ltd t/a JIC Mining Service and Aforika Borwa Mining solution (Pty) Ltd was terminated. 
6. This contract replaces Reakgetswe Mining Services with two other service providers, namely Boleng Mining Services and Phenyo Africa Mining Services. 
7. The termination is in terms of section 197 of the Labour Relations Act, meaning the two new service providers will absorb workers from Reagetswe Mining Services. The affected employees are foreigners and South Africans.
8. Reakgetswe claims that the corporate visas issued to the two service providers are fraudulent. They insist that the two companies should have gone to the Department of Labour first. They also insist that the visas were issued too expeditiously. 
INTER-DEPARTMENTAL TASK TEAM 

9. Following the above complaint, a meeting of the Director’s-General was held on 01 February 2021. The following Directors-General met to discuss the matter:
· Mr L. T Makhode
Director-General
Department of Home Affairs

· Mr T. Lamati

Director-General
Department of Employment and Labour

· Adv T. Mokoena

Director-General
Department of Mineral Resources and Energy

10. DG Makhode gave a background of the matter as explained above. The Directors-General, after deliberating on the matter, took the following decisions in summary:
· That the Task Team should be formed and Co-Chaired by DDG Mckay (DHA) and DDG Morotoba (DoEL) to investigate the matter further. 
· The Task Team should gather facts specifically on the process involved in the issuing of corporate visas for the two companies and the legality thereof. 

· The Task Team should work on the legality of these visas and make a finding and report to Directors-General within a week. 
· The Task Team should include Legal Services of the three Departments (DHA, DoEL & DMRE).
11. On 04 February 2021, the Task Team met to discuss the matter as directed by the Directors-General. The following Deputy Directors-General formed a Task Team as directed by the DG’s:
· Mr J Mckay

Department of Home Affairs
· Mr S Morotoba

Department of Employment and Labour
· Mr T Maqubela

Department of Mineral Resources and Energy
12. The Task Team deliberated on this matter, particularly on the legality of these visas. The Task Team also made recommendations based on their Findings. This matter was presented and discussed during the meeting of the Directors-General that took place on 18 February 2021. 
13. The factors outlined here-under form the basis on which recommendations of the Task Team were formulated.
14. LEGAL FRAMEWORK FOR CORPORATE VISAS - SECTION 21 OF THE IMMIGRATION ACT, 2002 (ACT NO 13 OF 2002) AS AMENDED
· A corporate visa may be issued by the Director-General to a corporate applicant, to employ foreigners who may conduct work for such corporate applicant in the Republic.
· The Director-General shall determine, in consultation with the prescribed departments, the maximum number of foreigners to be employed in terms of a corporate visa by a corporate applicant. 
· The Director-General may withdraw or amend a corporate visa for good and reasonable cause.
15. IMMIGRATION REGULATIONS (REGULATION 20)
· Corporate visa has prescribed required supporting documents (on next page).
· Where a prescribed document is not attached the applicant must provide the reason for deviation, in the form of an approved waiver
16. SADC PROTOCOL ON EMPLOYMENT AND LABOUR
· The Task Team noted that South Africa is a signatory to the SADC Protocol on Employment and Labour signed in 2014 by the Heads of State.
· The employment of mineworkers from the SADC region is also regulated by the bi-lateral agreements signed between South Africa and the labour sending SADC countries.
· The protocol provides member states with strategic direction and guidelines for the harmonization of employment labour as well as social security, policies and legislation. Further, the protocol promotes the development of labour as well as social protection.
· The Task Team also agreed that the agreement binds South Africa and that no government department can just temper with the protocol.
17. CORPORATE VISA CHECKLIST (PRESCRIBED REQUIREMENTS)
· The sketch below indicates the requirements for a corporate visa in terms of regulation 20 of the Immigration Regulations. 
· Please note that applications for corporate visas that were submitted by the two companies, Boleng Mining Services and Phenyo Africa Mining Services did not have a Labour Certificate as it was waived in terms of section 31(2)(c) of the Immigration Act. 
	Documents Required
	Yes
	No

	· Duly completed online form. Handwritten forms will not be accepted by Department of Home Affairs.
	X
	 

	· proof of the need to employ the requested number of foreigners
	X
	 

	· a certificate by the Department of Labour confirming:
(i) that despite diligent search, the corporate applicant was unable to find suitable citizens or permanent residents to occupy the position available in the corporate entity;
(ii) the job description and proposed remuneration in respect of each foreigner;
(iii) that the salary and benefits of any foreigner employed by the corporate applicant shall not be inferior to the average salary and benefits of citizens or permanent residents occupying similar positions in the Republic (Note: An acknowledgement letter from DoL confirming that this information has been sent to DHA electronically may also be accepted)
	
	X
Submitted a Waiver granted by Minister in terms of section 31(2)(c) of the Immigration Act

	· proof of registration of the corporation with South African Revenue Service
	X
	 

	· proof of registration of the corporation with Unemployment Insurance Fund
	X
	 

	· proof of registration of the corporation with Compensation Fund for Occupational Injuries and Diseases
	X
	 


18. CORPORATE VISA APPLICATION PROCESS
· The applicant must complete the application form (Form 10, DHA 1739) online at www.vfsglobal.com/dha/southafrica 
· Applicant or representative with power of attorney submits application to VFS Centre as per appointment schedule.
· All the required motivations and all supporting document's must be attached.
· The entire application is scanned at VFS and transmitted electronically to the adjudication Hub at Head Office.
· On a daily basis the applications are retrieved by supervisors.
· Supervisor acknowledges receipt of the electronic applications and distributes the work amongst the staff.
· Adjudicator goes through the application and satisfies him/herself that the supporting documents attached are correct and are in support of the category of visa for which the applicant has applied. 
· Adjudicator goes through the application and uses a Risk Based Approach in adjudicating the application.
· If the Adjudicator is satisfied that the application meets the requirements and that the applicant qualifies for the visa then s/he will make the decision to issue the visa.
· If the Adjudicator is satisfied that the application does not meets the requirements and that the applicant does not qualify for the visa then s/he will make the decision to either reject the application or where applicable refer it to inspectorate especially if there are aspects that warrant investigation or law enforcement.
19. ADMINISTRATIVE PROCEDURES FOR CORPORATE VISAS
· An application for a corporate visa must meet ALL the prescribed requirements.
· Where an application is processed and approved there must be proof that ALL prescribed supporting documents were attached.
· Any significant deviations from defined procedures and instructions must be fully recorded and documented.

· The Immigration Act, provides for deviations from the defined procedures in two instances, namely:

· Section 21(3) – The Director-General may withdraw or amend a corporate visa for good and reasonable cause.

· Section 31(2)(c) – The Minister may for good cause, waive any prescribed requirement or form.

20. INTER-DEPARTMENTAL TASK TEAM FINDING
· The corporate visa applications for Boleng Mining Services and Phenyo Africa Mining Solutions met all the requirements except the Labour Certificate.
· However, attached to both applications were the Ministerial waiver (deviation from the DoEL certificate), an official document which waived the requirement for a DoEL certificate. The submission of the waiver in lieu of the DoEL certificate renders the application to be complete and meeting ALL the required supporting documents as per the checklist. 
· At the time of issuing corporate visas to the two companies, Reagetwe had corporate visas which were valid until July 2021.
· The Immigration Act requires that visas are issued as expeditiously as possible and on the basis of simplified procedures and objective, predictable and reasonable requirements and criteria, and without consuming excessive administrative capacity. 
· Home Affairs has identified all work visas and business visas as priority visas to support the President’s Economic Recovery Plan as laid out in the 2019 SONA address. These visas are issued expeditiously.
· In 2020, DHA received eleven (11) Corporate Visa applications. During the month of December 2020, two (2) Corporate Visa applications were received. 
· Corporate Visas are immediately processed as and when they are received.
21. RECOMMENDATIONS TO THE DIRECTORS-GENERAL
· When processing the corporate visas for Boleng Mining Services and Phenyo Africa Mining Solutions, the department interpreted that the Immigration Act allows for the waiver to be granted when good cause exists in line with section 31)2)(c) of the Act. 
· In addition to the above, the Task Team also noted South Africa is a signatory to the SADC Protocol on Employment and Labour signed in 2014 by Heads of State which regulates the employment of mineworkers from the SADC.

· The Task Team also agreed that the agreement binds South Africa and that no government department  can just temper with the SADC protocol.

· The Task Team recommended that future complaints and allegations will be processed by a Standing Task Team comprising DHA, DoEL, DMRE and the DTIC. This will enhance inter-departmental cooperation as provided for in the Immigration Act.

· All applications for corporate work visas will follow an agreed process by the Task Team which includes submission of requests to the Department of Employment and Labour. Should there be a need for a waiver, the Department of Home Affairs will consult with the Department of Employment and Labour, Department of Mineral Resources and Energy and the Department of Trade, Industry and Competition.
· The Task Team noted that the Corporate Visas were only expiring in  July 2021 and these were for the same workers that had to be transferred to the new companies.  
· The Task Team noted that there were no new vacancies created and therefore recommended that current visas should not be withdrawn as they were still valid and that the withdrawal will lead to litigation. 
22.  DECISIONS BY THE DIRECTORS-GENERAL ON 18 FEBRUARY 2021.

      The meeting was held virtually on 18 February 2021 agreed on the following: 

· Noting the 2014 SADC Protocol on Employment and Labour that currently regulates the employment of foreign nations from the sending countries, the Directors-General agreed that with the recommendations by the Task Team that the agreement binds South Africa and that no government department  can just temper with the SADC protocol.

· That the current Task Team comprising the three departments, namely the the Department of Home Affairs, Department of Employment and Labour, Department of Mineral Resources and Energy and the Department of Trade, Industry and Competition will constitute a committee that will deal with future complaints and allegations. This will enhance inter-departmental cooperation as provided for in the Immigration Act.
· That applications for corporate work visas will follow an agreed process by the Task Team which includes submission of requests to the Department of Employment and Labour. Should there be a need for a waiver, the Department of Home Affairs will consult the relevant departments stated above. 
· Noted that the Corporate Visas were only expiring in July 2021 and these were for the same workers that had to be transferred to the new companies. 
· That given the fact that there were no new vacancies created current visas should not be withdrawn as the permits are still legally valid and will be subject of litigation. 

· The Directors-General noted the legal opinion obtained by the Department of Home Affairs on the matter confirms possible litigation if the permits are withdrawn.   
Ends.
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