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SUBCOMMITTEE ON REVIEW OF THE NATIONAL ASSEMBLY RULES



DRAFT MINUTES OF MEETING OF 9 NOVEMBER 2019
(Committee Room G26)(09:30)
Chairperson:
DE Dlakude
Present:
QR Dyantyi, RM Lesoma, NW Mazzone, NV Mente, JH Steenhuisen  
Apologies:
C Mulder, S Swart
Staff:

M Xaso, P Hahndiek, V Ngaleka, M Prince, B Loots


Documents 

1. Draft Minutes of Subcommittee on Review of Assembly Rules (181019).
2. Draft Rules– Removal from office of a holder of a public office in an Institution Supporting Constitutional Democracy (Version II).
3. Democratic Alliance – Proposals on the removal from office of a holder of a public office in an Institution Supporting Constitutional Democracy (as revised).
4. Economic Freedom Fighters – Proposals on the removal from office of a holder of a public office in an Institution Supporting Constitutional Democracy.
5. Submission by the Organization Undoing Tax Abuse (OUTA) on the Draft Rules– Removal from office of a holder of a public office in an Institution Supporting Constitutional Democracy. 
6. Technical Proposals on Determinations and Rule Amendments (National Assembly Table).
1. 
Opening 
The Chairperson welcomed members and those present and introduced the agenda.
2.
Consideration of Draft Minutes (181019)

The Subcommittee considered the draft minutes of the meeting of 18 October 2019, and RESOLVED – to adopt the minutes without amendment.
3.
Consideration of Procedures to remove Office-Bearers in Institutions Supporting Constitutional Democracy (Version II)
Adv. Prince and Dr. Loots, from Parliament’s Legal Services, briefed members on the revised definitions pertaining to the Draft Rules (Version II), specifically “incapacity”, “incompetence” and “misconduct”. They also explained that it was not necessary to define “preliminary assessment” as the ordinary meaning would apply.
Ms. Mente accepted that there was no need to define “preliminary assessment”, provided the ordinary definition was legally sound. She also argued that the definitions should provide for general principles but also contain ethical standards. Mr. Steenhuisen welcomed the definitions. Ms. Lesoma and Mr. Dyantyi also supported the amendments.
Dr. Loots clarified that the definitions were derived from jurisprudence and legal precedent; and that such were typically general in nature to provide for different circumstances. At the same time, the proposed definitions would include matters of ethical conduct. 
Mr. Steenhuisen agreed that the definitions should be general, and that it would be difficult to specify issues of ethics and morality, as these could be open to interpretation. Ms. Mazzone expressed appreciation for the benchmarking undertaken by Legal Services.
The Chairperson affirmed that the definitions were reasonable although they could, as with other legal provisions, be contested.

Mr. Xaso, the Secretary to the National Assembly, then briefed members on the other draft rules. In so doing, he highlighted the amendments, consequential to submissions received, to the previous draft. These included options concerning the composition and powers of panel to conduct a preliminary assessment of evidence, and the procedures involved once the panel had reported. In this regard, at least two options were possible – the panel report could be tabled in the House for “noting”, or for “consideration”. He also mentioned the proposals concerning the composition and operations of the committee established to consider Section 194 matters. 
Mr. Steenhuisen welcomed the amendments in the new draft. He indicated that the Democratic Alliance (DA) had made some alternative proposals including that the panel, and not the Speaker should chairperson, and that committee should not be strictly proportional. He nevertheless suggested that the Subcommittee endeavor to finalize the procedures given the lacuna that existed. 
Ms. Mente indicated that the Economic Freedom Fighters (EFF) still had a number of views. She accepted the proposals relating to the functions of the panel, specifically that it would submit “recommendations” to the House. However, the panel must include a judge. She also stated that the panel must report to the House. Finally, Ms. Mente supported the position that the committee should not be strictly proportional.
Ms. Lesoma reiterated her support for the proposals but also emphasized various points. She felt that, although the panel would need legal guidance, the appointment of a judge should be optional. In addition, the panel should appoint the chairperson. The panel report should be submitted to the House, at least for noting. If the panel recommended that Parliament proceed with an enquiry, the Speaker should refer the report to a committee. Lastly, Ms. Lesoma asserted that the committee must be proportional, as this would accord with other parliamentary committees.
Mr. Dyantyi believed that the Subcommittee should attempt to reach consensus and finalize its business. To further the discussions, however, he accentuated a number of principles. First, that democracy involved proportionality, a principle that the rules could not undermine. Second, the rules in general prescribed a role for the Speaker and the draft rules should comply with this role. Third, the Assembly could not outsource its decision-making to a panel – the reason the panel could only make “recommendations”. 
Ms. Mazzonne also felt that the panel could have a judge but should remain flexible to allow for different situations. As an example, the panel might require a medical expert. 
The Chairperson concurred that it was desirable that the Subcommittee reach agreement on the draft rules, unless parties had serious objections to the proposals, which could be put as options to the Rules Committee if necessary. She felt that members were, nonetheless, in broad agreement. 
Ms. Mente expressed concern that the procedures, and specifically the role of the House visa-a-vi the panel, could be disputed. She was of the view that the House should consider the report of the panel, and decide whether to hold an enquiry or not. The Chairperson subsequently asked for further input on this matter. 
Mr. Steenhuisen emphasized that the panel could not usurp the role of the Assembly, which would take the final decision to remove the holder of a public office or not. He also stressed that, while the House could consider the panel report, any such decision must be rational and was subject to judicial review. At the same time, the House should not in considering the panel report, pre-judge the outcome of any enquiry.
Ms. Mente reminded members that the House, by way of a resolution, had initiated previous enquiries such as the enquiry into the residence of the former President Zuma. She maintained that the House must decide whether to conduct an enquiry. She concurred that, in normal circumstances, the House could not vote down a recommendation of the panel.  
Mr. Dyantyi agreed that other parliamentary structures were subservient to House – the House was the decision-making body. On this point, he accepted that the House should engage with, as opposed to note, the report of the panel, provided the House did not pre-empt any enquiry.  
Mr. Xaso proposed that the House should “consider” the report of the panel. Adv Prince also suggested that the provision concerning the quorum for the panel be amended to ensure that the panel could proceed when the chairperson and one other member was present. Members concurred with these propositions.
Lastly, the Chairperson observed that members had reached agreement and the Subcommittee should report to the Rules Committee. 
The Subcommittee RESOLVED – to agree to the Draft Rules, taking into account the views expressed. 
4.
Technical Proposals on Determinations and Rule Amendments (NA Table)
Mr. Xaso reminded the Subcommittee that members had resolved to amend the sequence of proceedings to elevate Members’ Statements, and increase the number of ministerial responses. At the same time, the Subcommittee had determined that the matters of the time allocations for decelerations of vote, and the procedures for motions without notice, would be discussed in party caucuses. In response, some parties indicated that they had yet to deliberate on the outstanding matters and requested additional time to do so. 
5.
Closing 

The Chairperson thanked members and those who had participated in meetings for the nature of the engagements.

The Subcommittee RESOLVED – that it would report to the National Assembly Rules Committee on the outcomes and proposals of the Subcommittee.
The meeting adjourned at 11:10.
_______________________
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