COMMENTS ON THE SOUTH AFRICAN RESERVE BANK AMENDMENT BILL (B26-2018) by the South African Reserve Bank
INTRODUCTION
1 The Bill before Parliament proposes amendments to the South African Reserve Bank Act 90 of 1989. Amongst other things, the Bill proposes the nationalisation of the shares in the Reserve Bank in order to remove any private shareholding in the bank.
2 The concept of nationalisation was also proposed after the ANC’s 53rd National Conference, at which the following was decided in relation to the Reserve Bank:
“27. Reaffirm the resolution of the 53rd National Conference Resolution on the mandate of the South African Reserve Bank which states: “South Africa requires a flexible monetary policy regime, aligned with the objectives of the second phase of transition. Without sacrificing price stability, monetary policy should also take account of other objectives such as employment creation and economic growth.”
28. The South African Reserve Bank is the central bank of the Republic. It performs its functions independently, but in regular consultation with the Minister of Finance. The right to issue paper money, set interest rates and regulate the financial system resides wholly with the Reserve Bank. 
29. It is, however, a historical anomaly that there are private shareholders of the Reserve Bank. Conference resolves that the Reserve Bank should be 100% owned by the state.
30. Government must develop a proposal to ensure full public ownership in a manner that does not benefit private shareholder speculators.”
3 Most importantly, the Reserve Bank submits that any change in the shareholding structure will in practice not result in any material change in the current role of Government in respect of the Reserve Bank. Such acquisition would most likely qualify as a form of expropriation and has the potential risk of working to the benefit of private shareholder speculators to the detriment of the South African public. It will play into the hands of private shareholders (as an example in our case, German shareholders) who have been lobbying for the nationalisation in attempting to gain a profit at the expense of South Africa. 
4 Hence, we submit that the value of such an expropriation exercise must be looked at in conjunction with the Bilateral Investment Treaty (BIT) (signed by South Africa). Such expropriation in terms of the BIT, must be done in the public interest and against compensation. The proposed Bill does not provide for a method in which the value of the shares should be determined in circumstances of the acquisition. Any potential dispute on expropriation may trigger claims against the Republic of South Africa and may expose South Africa into expensive and protracted litigation involving the BIT and International Courts. 
5 This in our view is completely unnecessary and certainly to the detriment of the South African public at large. The heightened exposure to risk and uncertainty is unwarranted given the countries fragile economic situation and could result in payment of large sums of taxpayers money to effect cosmetic changes that have no bearing on the manner in which the Reserve Bank is already managed or controlled or executes its responsibilities.
6 The Reserve Bank further submits that the proposal to remove private shareholding as proposed in this Bill is unconstitutional as there is no specific mechanism proposed to remove such private shareholders, nor does the Bill address compensation that may be paid to such shareholders. Furthermore there is no sound rationale justifying expropriation of shares in this manner as any additional benefits to the role of government has not been articulated, nor justified.
7 In order to address these issues, it is first necessary to set out the historical context and setting for the private shareholding in the Reserve Bank as well as the limitations placed on the rights of private shareholders.

8 Thereafter, we consider the provisions of the proposed Bill and determine the constitutionality thereof.
9 We identify further risks of major concern that may arise from potential claims under bilateral investment treaties concluded between the Republic and foreign countries whose nationals hold shares in the Reserve Bank. 
PRIVATE SHAREHOLDING IN THE RESERVE BANK
10 The Reserve Bank is established as the central bank of the Republic in terms of section 223 of the Constitution and is regulated by the Reserve Bank Act.
11 It is one of the few central banks in the world with private shareholding. The structure gives effect to the fundamentals principles of central banking and considerations of public interest that do not allow a central bank to be owned and controlled by private shareholders. It is in fact not a company incorporated under the Companies Act 71 of 2008 and accordingly not enjoined to maximise its profits for the benefit of shareholders. The retention of private shareholders was never created with a profit motivation but rather with a corporate governance and a transparency objective incorporating sound principles of central banking.
12 The primary object of the Reserve Bank is defined in section 224 of the Constitution and is to protect the value of the currency in the interest of balanced and sustainable economic growth in the Republic. When it performs this primary function, it is constitutionally enjoined to do so independently and without fear, favour or prejudice. The primary stakeholders of the Reserve Bank are the general public in RSA (as the beneficiaries of monetary policy and financial stability) and of course Government.
13 The rights of shareholders are codified, set and limited by the Reserve Bank Act:
13.1 The share capital of the Reserve Bank is two million Rand and is divided into two million ordinary shares of one Rand each (section 21).

13.2 No shareholder may, together with his or her associates (as defined), hold more than 10 000 shares in the Reserve Bank (section 22(1)).

13.3 A South African shareholder (together with their associates) has one vote at a meeting of Shareholders of the Reserve Bank, for every 200 shares that the shareholder has held for at least six months prior to the meeting (section 23(1)). 

13.4 A shareholder who is not ordinarily resident in the Republic is not entitled to vote at any meeting of shareholders (section 23(3)).

13.5 Seven of the fifteen directors of the Reserve Bank are elected by the shareholders from candidates confirmed by a Panel (section 4(1)(b)). There is, accordingly, no direct entitlement on the part of shareholders to nominate and elect their preferred directors. The other eight directors comprise the Governor of the Reserve Bank, and three Deputy Governors appointed by the President (after consultation with the Minister of Finance and the Board) and four other directors appointed by the President (after consultation with the Minister) (section 4 (1)(a)). 

13.6 In relation to the Board and the appointment of directors by shareholders:

13.6.1 the powers of the Board of the Reserve Bank are limited to being responsible for the corporate governance of the Reserve Bank (section 4A(1));

13.6.2 all other powers and duties under the Act are vested in and exercised by the Governor and Deputy Governors (section 4A(2));

13.6.3 the Panel (which confirms candidates who will be nominated as directors) comprises the Governor, a retired Judge and one other person nominated by the Minister and three persons nominated by NEDLAC (section 4(1D));

13.6.4 any shareholder, current director of the Reserve Bank or any member of the general public may nominate persons to serve as elected directors of the Reserve Bank (section 4(1A)), subject to confirmation by the Panel (section 4 (1G)(b) and on the basis that in relation to any vacancy on the Board not more than three nominees shall be confirmed by the Panel (section 4(1H));

13.7 The shareholders, in general meeting, appoint the auditors of the Reserve Bank (section 30).
13.8 The ordinary business at an ordinary general meeting of shareholders of the Reserve Bank is (i) the presentation and discussion of the minutes of a previous general meeting, the financial statements for the previous financial year and the report of the Board on the state of affairs and the business of the Reserve Bank with reference to the provisions made in terms of section 24 (allocation of surplus) of the Act; (ii) the election of directors confirmed by the Panel in terms of section 4(1)(b) of the Act; (iii) appointment of auditors and approval of the auditors’ remuneration (save that if the meeting fails to appoint, the Board may appoint); (iv) special business relating to (i) to (iii) above and of which prior notice was given; and (v) any further business from the aforementioned items (Regulation 7.3 of the Regulations to the Act
).
13.9 The dividends to which shareholders of the Bank are entitled in the event of a profit are also limited under the Act. Subject to the availability of profits for distribution, shareholders are entitled to an annual statutory dividend of 10c per share (section 24(e)).
13.10 The Reserve Bank may not be liquidated other than by an Act of Parliament (section 38) and on liquidation, shareholders receive 40% of the reserve fund and surplus assets (if any) of the Reserve Bank (save that this amount may not exceed the average market price of the shareholding over a preceding period of twelve months).

14 It is readily apparent from these provisions that the private shareholders in the Reserve Bank do not occupy the usual position of shareholders in a private company regulated by the Companies Act. Their voting rights are limited. The matters on which they vote are limited. Their ability to appoint directors is limited. Their dividends are capped. Their participation in the reserve fund or assets of the Reserve Bank on liquidation is limited. 
15 The rationale behind the introduction of such private shareholding was to ensure that the public would have an opportunity to participate in the management and control of the Bank and to allow them some measure of influence over its affairs. 
16 Despite the limitations on shareholder rights, there has been considerable speculation in the Reserve Bank’s shares over time and a concerted effort by certain non-resident shareholders to acquire a significant number of shares with a view to having those shares expropriated by the South African government and then claiming a pro-rata distribution of 40% of the assets of the Bank.
17 At present, the Reserve Bank has 65 non-resident shareholders. They hold, in aggregate, 253,010 Reserve Bank shares; this represents 12.65% of the Reserve Bank’s total share capital. They are resident in the following countries: Australia, Botswana, Canada, Denmark, France, Germany, Greece, Hungary, India, Israel, Namibia, Norway, Switzerland, United Kingdom, United States of America, and Zimbabwe.
BILL 26 OF 2018
18 The Bill proposes a number of amendments to the Reserve Bank Act to eliminate private shareholding in the Bank. The main ones are the following:

18.1 In terms of the proposed amendment to section 21, the State shall be the sole shareholder in the Bank and the rights attached to those shares are to be exercised by the Minister of Finance.

18.2 In terms of the proposed amendment to include a definition of “appointed director” and the provisions of section 4(1)(b), directors of the Bank are to be appointed by the Minister from candidates confirmed by the Panel.
18.3 In terms of the proposed amendment to section 30, the Minister shall appoint the auditors for the Bank.
18.4 All other references to, and rights of, private shareholders (such as those that applied on liquidation of the Bank) have been deleted in the proposed amendments.

18.5 In terms of the proposed amendment to section 24, 90% of any surplus of the Bank remaining at the end of a financial year shall be paid to the government and 10% shall be allocated to the reserve fund of the Bank.
19 The Bill does not provide for any process in terms of which, or mechanism through which, those who held shares in the Bank before the amendments take effect will be required to sell those shares. The Bill simply stipulates that as from the date of its enactment, the shares in the Reserve Bank will be held by the State. In substance, however, this means that the shares that were held by private shareholders on the day before the legislation takes effect, will be transferred to the State on the day that the legislation takes effect.

20 The Bill also makes no provision for compensation to be paid to those who will lose their shares as a result of its promulgation.

21 We consider the constitutionality of this provision in the next section. 
CONSTITUTIONALITY OF THE BILL
22 Section 25 of the Constitution protects the right to property. It says, in relevant part, that
“(1) No one may be deprived of property except in terms of law of general application, and no law may permit arbitrary deprivation of property.

(2) Property may be expropriated only in terms of law of general application ­

(a) for a public purpose or in the public interest; and

(b) subject to compensation, the amount of which and the time and manner of payment of which have either been agreed to by those affected or decided or approved by a court.

(3) The amount of the compensation and the time and manner of payment must be just and equitable, reflecting an equitable balance between the public interest and the interests of those affected, having regard to all relevant circumstances, including ­

(a) the current use of the property;

(b) the history of the acquisition and use of the property;

(c) the market value of the property;

(d) the extent of direct state investment and subsidy in the acquisition and beneficial capital improvement of the property; and

(e) the purpose of the expropriation.

(4) For the purposes of this section ­

(a) the public interest includes the nation's commitment to land reform, and to reforms to bring about equitable access to all South Africa's natural resources; and

(b) property is not limited to land.”

23 Section 25 does not define property, other than to state that it is not limited to land. Shares are a form of incorporeal property
 and are therefore likely to be considered property for the purposes of section 25 of the Constitution.
24 Bill 26 of 2018 vests the shares of the Reserve Bank in the State. It provides that the shares will be held by the Minister of Finance who will exercise all the rights associated with the shares. These rights include appointing directors to the Board. In addition, whereas under the current Act, government would only be entitled to 90% of any surplus of the Bank after dividends had been paid to shareholders, if the Bill is enacted there will no longer be an obligation to pay dividends to shareholders under the Bill and so government will now participate in 90% of the annual surplus of the Bank without there being any deduction for dividend payments. 
25 The State will therefore acquire the shares, and the rights associated with those shares, pursuant to the proposed amendments in the Bill. All shares are vested in the State will amount to an expropriation of the property of the former shareholders of those shares. 

26 The Bill will expropriate the property of the former private shareholders of the Bank. The question that arises is whether that expropriation is constitutionally compliant.

27 The Constitution does not prohibit expropriations of property. It merely sets requirements. They are threefold: the expropriation must be in terms of a law of general application; it must be for a public purpose or in the public interest; and it must be subject to the payment of compensation.

28 The Bill makes no provision for the payment of compensation to the private shareholders whose shares will be expropriated and acquired by the State. The absence of a provision for compensation to be paid to the private shareholders will violate section 25(2) of the Constitution. However, the rights in the Bill of Rights are subject to justifiable limitation. This means that even though the absence of compensation will infringe section 25(2) of the Constitution, that infringement may be justified if the requirements of section 36 of the Constitution are met.
 

29 Section 36 of the Constitution permits the State to limit constitutional rights provided that the limitation is reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom.
30 The limitation analysis requires the nature and extent of the limitation to be considered, as well as the purpose of the limitation and asks whether that purpose could be achieved by less restrictive means. 
31 We submit that, as the Bill is currently framed, will infringe section 25(2) of the Constitution. The acquisition of shares by the Government will not result in any material change to the current role of government in respect of the Reserve Bank. The Reserve Bank has always functioned in the public interest and not in the interest of shareholders.  The Constitution confirms the powers and functions of the Reserve Bank and determines that the Reserve Bank, in pursuit of its primary objective must perform its functions independently and without fear favour or prejudice. As there is an absence of a justification of sound reasons behind the proposed expropriation that meets the requirements of section 36 of the Constitution, it will in our view be unconstitutional.

Bilateral Investment Treaty
32 In addition to the potential risk of unconstitutionality presented by the Bill, there is also a substantial risk that even if the Bill’s lack of compensation paid to the private shareholders can be justified under section 36 of the Constitution, the State would nonetheless be exposed to claims under any bilateral investment treaty that applies in respect of those shareholders.
33 Foreign nationals who hold shares in the Bank and whose countries have entered into bilateral investment treaties with the Republic may be entitled to claim compensation under those treaties if the Bill is promulgated and it expropriates their shares.

34 Although as set out above, the countries in which the Bank’s foreign shareholders are currently resident, claims under bilateral investment treaties are available to the nationals of a country with whom the Republic has entered into such a treaty.  We use the example of the bilateral investment treaty between South Africa and Germany and explain the nature of the claim that may be made by German nationals who will have their shares in the Bank expropriated in the event that the Bill is promulgated.

35 On 11 September 1995, South Africa concluded a bilateral investment treaty with the Federal Republic of Germany. We shall refer to the treaty as “the German BIT”. The German BIT was ratified on 10 March 1998 and entered into force a month later.
36 Article 4(2) of the German BIT provides as follows:
“Investments by nationals or companies of either Contracting Party shall not be expropriated, nationalized or subjected to any measure the effects of which would be tantamount to expropriation or nationalization in the territory of the other Contracting Party except for the public interest and against compensation. Such compensation shall be equivalent to the value of the expropriated investment immediately before the date on which the actual or threatened expropriation, nationalization or comparable measure has become publicly known. The compensation shall be paid without delay and shall carry the normal commercial interest until the time of payment; it shall be effectively realizable and freely transferable. Provision shall have been made in an appropriate manner at or prior to the time of expropriation, nationalization or comparable measure for the determination and payment of such compensation. The legality of any such expropriation, nationalization or comparable measure and the amount of compensation shall be subject to review by due process of law.” (emphasis added)

37 “Investments” are defined in the German BIT broadly to encompass “every kind of asset” including shares of companies. Although the Reserve Bank is not a company, there is little doubt that the shares held in it are an asset in the hands of the shareholder. The Reserve Bank shares that are proposed to be expropriated under the Bill would therefore qualify as an “investment” under the German BIT and would be subject to article 4.2.

38 The article prohibits South Africa from expropriating an investment of a German national unless compensation is paid to the German national whose investment is expropriated. The article also sets the measure of compensation that is required to be paid. It is equivalent to “the value of the expropriated investment immediately before the date on which the actual or threatened expropriation … has become publicly known”. It also provides for interest to be paid on that amount. 
39 As we have set out above, under South African law, the acquisition by the State of Reserve Bank shares pursuant to an enactment of the Bill would constitute an expropriation. 

40 It would also amount to an expropriation under international law. In general, international law takes a broad approach to what constitutes an expropriation. It focusses on the effect of a State’s interference with property rights and recognises that where the extent of interference is significant, the property will be deemed to have been expropriated even when it is not acquired by the State.
 

41 If the Bill is therefore promulgated, it will amount to an expropriation by the State of the investments of German nationals who held shares in the Reserve Bank the day before the Bill is enacted. The Bill makes no provision for the payment of compensation. This brings it into conflict with the requirements of article 4.2 of the German BIT and will open the Republic up to claims for compensation under the treaty. 
42 German nationals will have a claim under article 4.2 for the full market value of the shares the day before the Bill is enacted, as well as a claim for interest on that amount from the date of the enactment of the Bill to date of payment.
43 For a number of years, some of the Bank’s shareholders have made extravagant claims about the value of their shareholding in the Bank, resulting in significant speculation in the Reserve Bank’s shares as a result. This Bill will expose the State to claims under the bilateral investment treaties that prohibit expropriations without compensation. It may also give rise to further speculation in those shares because no clear formula for compensation is set out in the Bill.
CONCLUSION
44 The Bill proposes to abolish private shareholding in the Reserve Bank. It does so without providing for compensation to be paid to those private shareholders whose shares will be acquired by the State.
45 The Bill therefore infringes section 25(2) of the Constitution and does not meet the requirements of section 36 of the Constitution as the reasons for such infringement are not articulated and cannot be justified.

46 In addition, the absence of compensation under the Bill makes the Republic liable to claims from foreign nationals who hold shares in the Bank and in respect of whom the Republic has concluded bilateral investment treaties. Where those treaties, such as the German BIT, prohibit expropriation without compensation, their nationals will be able to lodge claims against the Republic for payment of compensation if the Bill is enacted in its current form. This will result in unnecessary protracted litigation, at further cost to the South African taxpayer and to the detriment of the South African public

47 Any change in shareholding structure resulting in shareholders losing their very restricted rights will not create a material change in the current role of government in respect of the Reserve Bank and has the potential of raising level of risk and uncertainty for South Africa.

Should you wish to discuss our comments and proposals, you are welcome to contact Shenaaz Meer on 012 399 6942 /0849618170.
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