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EQUAL EDUCATION

A membership-based, democratic 
movement of learners, post-school 
youth, parents, teachers and 
community members advocating for 
equal and quality education in South 
Africa. 

EQUAL EDUCATION LAW 
CENTRE

A public interest law centre 
specialising in education law. EELC 
uses legal advocacy, research and 
litigation to advance the struggle for 
equal and quality education.



This presentation aims to provide a summary of Equal Education (EE) and the Equal 
Education Law Centre’s (EELC) 2016 submission to the Constitutional Review Committee on 
the amendment of Section 100 of the Constitution.

In the presentation, we will:

1. Provide an overview of Section 100 of the Constitution
2. Highlight the problems encountered with Section 100 interventions
3. Outline our recommendations for an amendment

Overview
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Section 100:   

National intervention in provincial administration—(1)  When a province cannot or does not 

fulfil an executive obligation in terms of the Constitution or legislation, the national executive 

may intervene by taking any appropriate steps to ensure fulfilment of that obligation, 

including— 

(a) issuing a directive to the provincial executive, describing the extent of the failure to fulfil its 

obligations and stating any steps required to meet its obligations; and 

(b) assuming responsibility for the relevant obligation in that province to the extent necessary 

to— 

(i) maintain essential national standards or meet established minimum standards 

for the rendering of a service; 

(ii) maintain economic unity; 

(iii) maintain national security; or 

(iv) prevent that province from taking unreasonable action that is prejudicial to the 

interests of another province or to the country as a whole. 

1. Section 100

❏ National Government may intervene in the 
running of a provincial department if 
they are not fulfilling their constitutional 
obligations.

❏ This can be done through either issuing a 
directive or temporarily taking over the 
functioning of a provincial department.

❏ If the functioning of the provincial 
department is taken over, it must be to 
meet one of goals outline in Section 
100(1)(b).

SECTION 100(1) 
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2. If the national executive intervenes in a province in terms of subsection (1)(b)  

a. it must submit a written notice of the intervention to the National Council of 

Provinces within 14 days after the intervention began;

b. the intervention must end if the Council disapproves the intervention within 180 days 

after the intervention began or by the end of that period has not approved the 

intervention; and

c. the Council must, while the intervention continues, review the intervention regularly 

and make any appropriate recommendations to the national executive.

3. National legislation may regulate the process established by this section.

1. Section 100

❏ Section 100(2) outlines the steps that must 
be taken if a Section 100 intervention is 
instituted. 

❏ The NCOP must review the intervention 
‘regularly’ and make recommendations.

❏ Section 100(3) states that it is optional for 
legislation to be created that regulates 
Section 100 interventions. 

SECTION 100(2)&(3) 
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2. Problems with Section 100

The intention behind Section 100 interventions is to ensure that National 
Government rebuilds the capacity of provinces in an organised, 
accountable, and transparent manner. 

It is meant to ensure that National Government doesn’t overstep 
during a Section 100 intervention and infringe on provinces’ 
constitutionally designated mandate and role.

HOWEVER SECTION 100 INTERVENTIONS HAVE IN PRACTICE 
ENCOUNTERED A NUMBER OF PROBLEMS
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2. Problems with Section 100

Eastern Cape Province

❏ Instituted in 2011 in the Eastern Cape Department of Education. 

❏ Lack of clarity regarding the scope of National Government’s role and power.

❏ Irregular and vague reporting by the National Government to the NCOP.  

❏ The intervention failed to correct the issues of failed service delivery.
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2. Problems with Section 100

North West Province

❏ Instituted in 2018 in 10 provincial departments, including education department. 

❏ Lack of transparency by the national task team managing the intervention.

❏ Confusion as to responsibility for different provincial obligations.

❏ To date, the status of the intervention is unclear.
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Summary of issues

❏ Lack of clear rules regulating 
national interventions.

❏ Lack of sufficient progress 
reporting by National 
Government to the NCOP.

❏ Lack of sufficient oversight by 
NCOP.

❏ Lack of transparency to the 
public. 

❏ Lack of clarity regarding when 
an intervention will or has ended.

❏ Ineffective interventions 



3. Overview of proposed amendments

❏ Amend Section 100 to make the enactment of legislation regulating the intervention 
compulsory.

❏ The NCOP must review the progress of the intervention quarterly. 

❏ The National Executive must report to the NCOP quarterly on progress, challenges 
and steps being taken.
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The amendments suggested are aimed at ensuring a more transparent, 
accountable and effective process.



3. Proposed amendments

❏ Amend Section 100(3) to make the enactment of legislation regulating the intervention 
compulsory to establish the regulatory framework for an effective intervention.

❏ Section 100(3) of the Constitution currently reads: “National legislation may regulate the process 
established by this section.” 

❏ EE and the EELC propose that Section 100(3) be amended so that the enactment of legislation is 
compulsory. In particular, that the word ‘may’ be deleted from Section 100(3) and that the words “must be 
enacted to” be inserted in place thereof. 
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3. Proposed amendments

❏ The NCOP must review the progress of the intervention quarterly. 

❏ In terms of Section 100(2), the NCOP has the authority to decide on the commencement of an intervention 
and is required to play an oversight role. 

❏ EE and the the EELC propose:

❏ Section 100(2)(c) be amended to specify the time period of review to at least quarterly; and

❏ the insertion of a subsection (d) which requires the executive to report to the NCOP on progress 
achieved, challenges encountered, and steps taken to address these challenges. The executive 
must be required to report in writing and orally and should take place quarterly. 
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3. The process of amending Section 100

❏ In 2016, EE and the EELC made these submissions on the proposed amendments to 
Section 100. 

❏ In March 2019, the Constitutional Review Committee stated that it was in favour of a slight 
amendment to Section 100 so as to give it clarity and effect”. 

❏ We urge this committee to formally adopt our submission.
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