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Criminal Law (Sexual Offences and Related Matters) Act Amendment Bill

Introduction

The Criminal Law (Sexual Offences and Related Matters) Act Amendment Bill [B16-2020] amends the Criminal Law (Sexual Offences and Related Matters) Amendment Act of 2007. The Bill extends the ambit of the definition of incest, introduces a new offence of sexual intimidation, further regulates information contained in the National Register of Sexual Offences, allows for the information of those convicted of sexual offences to be made publicly available, increases the period for a sexual offenders’ information to remain on the National Sexual Offenders Register before they can be removed, extends the list of persons who are protected by the Act, and further regulates the mandatory reporting of sexual offences committed against children. 

Overview of key challenges in the Bill

The Bill is a welcome addition to addressing gender based violence and introduces positive changes such as clarifying the definition of incest, making provision for sexual intimidation and further regulating the mandatory reporting of sexual offences against children. The purpose of this paper is to provide an overview of potential challenges in relation to the Bill. These are outlined below.

List of those regarded as being vulnerable 

The amendment of Sections 40-51 expand the scope of the National Sexual Offences Register to include the particulars of sexual offenders and expands the list of persons protected to include vulnerable persons in addition to children and people with mental disabilities. Section 5 c of the Bill specifies a list of those who are regarded as being vulnerable. Included in the list of vulnerable persons are persons with physical, mental or intellectual disabilities and those over the age of sixty years who receive community based care and support services, or live in a facility providing 24-hour care. The Bill also includes in the list of vulnerable persons women under the age of 25 years. The problem with this is that women are generally vulnerable to sexual offences and cannot be restricted to a specific age group. It is therefore recommended that the age of 25 is removed from the Bill.  
National Register of Sexual Offences 

The Bill recommends that Section 42 of the primary Act is amended. Section 7 (c) (4) provides that the Registrar must make the full names, surname, identity number and the sexual offence committed for all persons who have been included on the register available on the website of the Department of Justice and Constitutional Development. The purpose of so doing is not clear. The purpose of keeping the register in the primary Act is so that employers and employees can access information about a person on the register for the purposes of employment. If the Act is properly implemented, it will be possible for employers and employees to access the necessary certificates as prescribed without consulting a public register.  In opening up the register to the public, it becomes possible for accessing the information for purposes other than employment and for people potentially taking the law into their own hands in taking action against those whose names are on the register. 
Providing reasons to complainants for decisions not to prosecute 
The current National Prosecuting Authority (NPA) Policy Directives provide that the NPA must provide reasons to a victim for a decision not to prosecute, but only if a victim requests these reasons. Victims have no automatic right to these reasons and there are no requirements governing the level of detail provided. In practice, the NPA has been known to simply indicate that there is no reasonable prospect of a successful prosecution when asked for reasons by victims. This lack of detail limits the rights of victims. 

In South Africa, prosecutors have the responsibility of deciding on the strength of a case before proceeding with criminal litigation. Prosecutors enjoy wide discretion in deciding which cases to pursue. Visser et al (2014) note that there few guidelines and directives to assist prosecutors in the exercise of this discretion and that prosecutors are generally ill equipped to make judgments based on the reliability of expert evidence. The reality of the South African judicial system is that due to the volume of criminal cases, it is not financially and logistically possible to proceed with prosecution in all criminal investigations. Prosecutorial discretion must therefore be exercised fairly in the best interest of justice in as objective and impartial a manner as possible. Before a case appears in court, the prosecutor must ensure that adequate and valid evidence has been generated through the criminal investigation to prove all elements against the accused. Case dockets are used to determine the strength of a case and the decision to prosecute will only be taken if there is a prima facie case against the accused. This means that the allegations against the accused as supported by statements and other evidence are used to decide whether or not, on the basis of the admissible evidence, the court should convict. Implicit in this is the fact that the prosecutor has to make a value judgement on the level of admissibility of the evidence that is to be offered in support of the guilt of the accused. Visser et al (2014) argue, however, that little guidance is provided to prosecutors in how to examine evidence holistically. In the absence of this strategic guidance, the admissibility and reliability of evidence is left to the individual prosecutor regardless of training and experience. In addition, in an over-extended judicial system such as is the case in South Africa, where prosecutors work under immense pressure and a lack of adequate resources, they often do not have the scientific knowledge base to comply with the demand of pre-trial evidence assessment. It is argued that an understanding of the basic concepts of forensic science would equip prosecutors to engage more effectively in collaborative efforts with scientific experts during pre-trial assessments (ibid). In the context of sexual offences cases, this situation is confounded by the fact that prosecutors are often not sensitised to the dynamics that underpin gender-based violence and the social context within which it occurs. Within this context, forensic science cannot be a determining factor in deciding on the merits of a sexual offence case. Often, the police do not do proper investigate work to build a strong case and this contributes towards a situation where many sexual offences cases are dropped before going to court. Within this context, very few sexual offences cases make it to court and it is very likely that sexual offenders will not be brought to justice. In addition, the performance of the National Prosecuting Authority (NPA) is assessed on the number of cases that it wins. This then also plays a role in the decision to not take certain cases to court. 

It is recommended that the NPA should inform victims in writing of the decision as to whether or not to prosecute and the reasons for this. 
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