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The Standing Committee on Finance
Parliament of the Republic of South Africa

Per email: awicomb@parliament.gov.za; tsepanya@parliament.gov.za 

Dear Sirs and Mesdames

Representations on the Draft Tax Laws Amendment Bill, 2020 (“DTLAB 20”), and 
the Draft Tax Administration Laws Amendment Bill, 2020 (“DTALAB 2020”)
We present herewith our written submissions on the above-mentioned draft Bills. 

Our submissions include a combination of representations, ranging from serious concerns about the 
impact or effect of certain provisions to simple clarification-suggestions for potentially ambiguous 
provisions. We have deliberately tried to keep the discussion of our submissions as concise as possible, 
which does mean that you might require further clarification.  You are more than welcome to contact us in 
this regard.

As always, we thank the Standing Committee on Finance for the on-going opportunity to participate in the 
development of the SA tax law.

Yours sincerely

Kyle Mandy
Director: South Africa Tax Policy Leader
Tax Practitioner: PR – 0011393
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INCOME TAX 
ACT:
Section 1

Comment Recommendation

The proposed requirement that an individual be 
non-resident for a period of three years prior to being 
entitled to access retirement funds is impractical, draconian 
and will present administrative difficulties for both SARS 
and taxpayers.

Where an individual permanently departs from South Africa, 
the proposed rules could (depending on the particular 
circumstances of that individual) result in considerable 
financial hardship for an extended period of time before 
retirement funds are available. Under the current rules, a 
person who emigrates is entitled to withdraw their 
retirement funds immediately. Under the proposed rules, 
they would now need to wait for at least three years before 
being able to do so. Retirement funds are frequently required 
by emigrants to make emigration financially viable and the 
proposed rules will severely impact this.

It is recommended that the proposed three-year residence 
rule should be replaced with another more practical rule. For 
example, it could be linked to a person ceasing to be 
ordinarily resident in SA (as opposed to necessarily not tax 
resident). Alternatively, the rule should be linked to the 
person ceasing to be tax resident and apply at that point in 
time where s9H applies.

1. WITHDRAWING RETIREMENT FUNDS UPON EMIGRATION
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INCOME TAX 
ACT:
Section 46

Comment

General comments

The proposed amendment will have a significant detrimental impact, as more fully set out below.

SA listed groups generally have a diverse shareholding, with a significant portion comprising of non-resident investors 
(private and institutional), and tax exempt persons (e.g. government parastatals, pension funds and other). The 20% 
threshold will therefore easily be satisfied for many listed entities if you take the aggregate interest of these disqualified 
person shareholders into account. The proposed amendment will therefore significantly undermine the commercial 
benefits of listed unbundling transactions.

The effect of the proposed amendment will be that, in addition to triggering CGT, the in specie distribution of shares to 
certain categories of shareholders (e.g non-corporate SA tax resident shareholders) will also become subject to dividends 
withholding tax at 20% of the gross value of the unbundled shares, on the basis that the relief provided for in section 46(5) 
would no longer be available. Although these taxes are not the direct liability of shareholders (they are triggered at 
company level (in terms of the Eighth Schedule and section 64EA(b))), the immediate tax cost carries an opportunity cost 
for shareholders at large. In this regard:

● The tax liability will directly impact (weaken) the balance sheet of the unbundling company which, in turn, has a 
direct (negative) impact on the company’s overall growth prospects.

2. CLARIFYING ROLLOVER RELIEF FOR UNBUNDLING TRANSACTIONS
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INCOME TAX 
ACT:
Section 46

Comment

General comments (cont.)

● Funding for the taxes may be problematic where the company does not have a sufficient level of cash or liquid 
assets. The disposal of large quantities of unbundled shares or other investments ahead of the transaction for 
these purposes is disruptive to the markets (especially during periods where trading is suspended), and in itself 
could give rise to possible income tax or CGT implications and resultant losses in shareholder value.

● The tax liability will directly impact (weaken) the balance sheet of the unbundling company which, in turn, has a 
direct (negative) impact on the company’s overall growth prospects.

Disallowing SA tax resident investors from claiming roll-over relief will not address the mischief which is being targeted, 
(i.e. to prevent a tax neutral exit from the SA tax net), as the exempt shareholder could still dispose of the shares in the 
unbundling company (including the value associated with the unbundled company) free of tax,  and instead effectively 
results in additional tax cost for all shareholders due to the corporate level taxes suffered by the unbundling company.

2. CLARIFYING ROLLOVER RELIEF FOR UNBUNDLING TRANSACTIONS
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INCOME TAX 
ACT:
Section 46

Comment

General comments (cont.)

There may be many different commercial (non-tax) benefits to unbundling transactions which centers around the 
unlocking of financial value for shareholders, deconcentration of ownership and the enhancement of more focused growth 
strategies including the following:

● Allowing companies to divest from mature investments that are capable of independent existence;
● Allowing companies to divest from non-core or conflicted investments;
● Allowing the separation of different investment profiles which may have different funding needs or expectations 

from investors with respect to dividend yields etc; and
● Preventing the existence of uncompetitive large monopolies.

Without being able to rely on tax roll-over relief to unbundle investments to more diverse group of shareholders (including 
members of the public) the associated tax cost may prove prohibitive especially since the tax cost will be borne by the 
listed company without an accompanying liquidity event. As a result of the above investments are likely to trade at a 
growing discount to their fair value, which may inhibit growth, the efficient operation of the markets  and the efficient 
allocation of resources. As such, the proposal is likely to highly distort the functioning of the markets and investment 
decisions, a situation which sound tax policy would seek to avoid.

2. CLARIFYING ROLLOVER RELIEF FOR UNBUNDLING TRANSACTIONS
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INCOME TAX 
ACT:
Section 46

Comment

General comments (cont.)

Extent of shareholding by disqualified persons in listed companies

According to a research report for the National Treasury undertaken in 2017 
(http://www.treasury.gov.za/comm_media/press/2017/2017100301%20Ownership%20monitor%20-%20Sept%202017.
pdf), some 37% of the market capitalisation of South African companies listed on the JSE was held by foreign shareholders 
in 2016. According to the same report, a further 24.4% of the market capitalisation of the JSE in 2016 was held by 
retirement funds. It is unlikely that the shareholder profiles of JSE listed companies has changed materially since then. 

Both of these categories of shareholder constitute disqualified persons for purposes of s46. On average, at least 61% of the 
shareholding in JSE listed companies is therefore held by disqualified persons. However, the true shareholding by 
disqualified persons is likely to be slightly higher, given that the list of disqualified persons is broader than just 
non-residents and retirement funds.

Simply put, the proposal that unbundling relief will not apply where disqualified persons in aggregate hold 20% or more of 
the shares in an unbundled company will effectively result in no unbundlings by listed companies qualifying for any 
unbundling relief at all.

2. CLARIFYING ROLLOVER RELIEF FOR UNBUNDLING TRANSACTIONS
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INCOME TAX 
ACT:
Section 46

Comment

General comments (cont.)

Where is the tax base erosion?

National Treasury suggests (in the draft EM) that the unbundling of companies tax-free to non-residents erodes the tax 
base. We disagree that this is the case at all and that, in fact, if the objective of an unbundling of unlocking value is 
achieved it will actually increase the tax base. We illustrate this using a simple example.

Assume that Listco has a market capitalisation of R10 billion and wishes to unbundle and separately list its 100% 
shareholding in Subco with an indicative value of R2 billion and a nominal base cost. A non-resident holds 10% of Listco.

While under normal circumstances the in-specie distribution of the shares in Subco would, in the absence of unbundling 
relief, attract CGT and dividends tax, this assumes that the transaction would have happened in the absence of the 
unbundling relief applying and is therefore hypothetical rather than real. However, when one considers the tax base from 
the perspective of the individual companies and shareholders there is no erosion of the tax base at all.

2. CLARIFYING ROLLOVER RELIEF FOR UNBUNDLING TRANSACTIONS
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INCOME TAX 
ACT:
Section 46

Comment

General comments (cont.)

From the perspective of the non-resident shareholder in Listco, it had an investment in Listco that was worth R1 billion 
before the unbundling. After the unbundling, it now has a shareholding Listco that is worth R800 million and a 
shareholding in Subco that is worth R200 million. In aggregate, its investment in the combined Listco and Subco is still 
worth R1 billion. It has simply swapped its indirect investment in Subco for a direct investment. No value has been 
transferred to the non-resident shareholder. Before the unbundling, its investment with a value of R1 billion fell outside 
the tax net. After the unbundling this is still the case, with investments to the value of R1 billion falling outside the tax net. 
From the perspective of Listco and Subco there is also no erosion of the tax base. Their assets remain wholly within the tax 
net to the extent of the combined net asset value of R10 billion.

2. CLARIFYING ROLLOVER RELIEF FOR UNBUNDLING TRANSACTIONS

10



PwC

INCOME TAX 
ACT:
Section 46

Comment Recommendation

Extent of the mischief

While we understand where Treasury’s concern with the distribution of 
shareholdings to exempt persons may come from and the perceived 
erosion of the tax base, it is suggested that such erosion is less real than it 
appears at face value. While theoretically an exempt person will now hold 
shares in an unbundled company which may be disposed of by them tax 
free while the shares in the unbundled company would have been subject 
to tax had they been disposed of by the unbundling company, the reality is 
that the shareholders are not placed in a more advantageous tax position 
as an exempt shareholder could sell the shares in the unbundling 
company tax free in any event. All that has happened is that the exempt 
shareholder now holds their original investment in the unbundling 
company in two different assets with the same aggregate value as the 
original investment. Insofar as the erosion of the unbundling company’s 
tax base is concerned, the reality is that such unbundlings usually would 
not happen if tax had to be paid on the in-specie distribution of the 
unbundled company as the tax leakage would make the transaction 
financially unviable, meaning that any erosion of this tax base is more 
theoretical than real.

Our primary submission is that the proposed 
amendment should be withdrawn in its entirety.

2. CLARIFYING ROLLOVER RELIEF FOR UNBUNDLING TRANSACTIONS
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INCOME TAX 
ACT:
Section 46

Comment Recommendation

Effect of broad definition of “disqualified person”

The draft EM indicates that the concern lies with non-residents holding 
20% or more of the shares in the unbundled company in aggregate. 
However, the definition of disqualified person is broader than just 
non-residents. It also includes the government, PBOs, recreational clubs, 
rehabilitation companies and trusts, retirement funds, medical schemes 
and various government entities. The effect of the proposed amendment is 
that the shareholdings of all disqualified persons in the unbundled 
company must be counted to determine if the 20% threshold is breached. 
If it is, then no relief applies to the unbundling transaction in its entirety. 
The reality is that most listed companies are likely to have shareholdings 
comprising of disqualified persons in excess of the 20% threshold. The 
practical effect of the proposed amendment is that it will effectively 
prevent unbundlings by listed companies by making these financially 
unviable. The rule can also not be applied to non-residents only as this 
would be in breach of the non-discrimination provisions of tax treaties. 
However, including all disqualified persons in such an aggregate rule has 
significant implications as set out above. One option would be to narrow 
the definition of disqualified person. It is submitted that, from a policy 
perspective, there is good reason to exclude certain of these, particularly 
insofar as retirement funds are concerned as these funds are not truly 
exempt, they being subject to tax on withdrawal as a lumpsum or annuity.

The proposal should be reconsidered in its 
entirety and the scope of this rule potentially 
narrowed by excluding retirement funds from 
being disqualified persons.

2. CLARIFYING ROLLOVER RELIEF FOR UNBUNDLING TRANSACTIONS
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INCOME TAX 
ACT:
Section 46

Comment Recommendation

Practical considerations

It is implicit in the proposal that a company must be able to identify and 
determine the tax status of every beneficial owner of shares in the 
unbundling company (and the unbundled company) at the time of the 
distribution in order to determine whether an unbundling transaction 
qualifies for relief from tax. At best, the analysis required to calculate the 
proposed aggregate 20% threshold will be extremely difficult. Practically, 
it would in fact be an impossible task for any listed company. For one, the 
shareholding generally changes on a regular (i.e. daily) basis. Moreover, it 
is impossible for a listed company to know who all its shareholders are (let 
alone their tax status) on any given day given that the shareholdings are 
usually held through intermediaries. This is the reason why different rules 
apply for listed companies in the context of asset-for-share transactions. It 
takes months to plan and manage a listed unbundling, given the relevant 
corporate law and JSE listing requirements. The effect is that listed 
companies would not be able to undertake unbundling transactions as they 
would not be in a position to determine whether they meet the 
requirements with respect to the 20% threshold for disqualified persons. 

In the event that the proposal is not withdrawn 
in its entirety, it is recommended that only 
shareholdings in excess of 5% be counted 
towards the 20% threshold in order to alleviate 
the burden (subject to confirmation from the 
various exchanges that this would enable listed 
companies to identify the beneficial 
shareholders and their tax status). 

2. CLARIFYING ROLLOVER RELIEF FOR UNBUNDLING TRANSACTIONS
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INCOME TAX 
ACT:
Section 46

Comment Recommendation

All or nothing effect

As it stands, the exclusion for disqualified persons is an all or nothing 
rule. If the threshold is breached, no portion of the unbundling qualifies 
for tax relief, notwithstanding that up to 80% of the unbundling is not 
objectionable from a base erosion perspective.

It is recommended that the exclusion only apply 
to the extent that the unbundling involves 
disqualified persons in excess of the threshold. 
However, we emphasise that this is not a cure to 
the problem of counting all disqualified person 
shareholdings toward the threshold - see slide 16 
for more detail.

Exclusion with reference to shareholding in unbundled 
company (as opposed to unbundling company)

The exclusion is determined with reference to the shareholding in the 
unbundled company rather than that in the unbundling company. The 
result is that, in theory, a company could be unbundled to shareholders 
that are all subject to tax, but the transaction does not qualify for relief. 
To illustrate, assume Listco holds 70% of Subco. The other 30% of 
Subco is held by a non-resident. Only 5% of the shares in Listco are held 
by disqualified persons. Listco wishes to unbundle its shareholding in 
Subco. As Subco is held by a non-resident to the extent of at least 20%, 
the unbundling will not qualify for relief, notwithstanding that 
disqualified persons will only acquire 5% of the unbundled shares.

The disqualified person rule should operate with 
respect to the shareholding in the unbundling 
company and not the shareholding in the 
unbundled company.

2. CLARIFYING ROLLOVER RELIEF FOR UNBUNDLING TRANSACTIONS
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INCOME TAX 
ACT:
Section 46

Comment Recommendation

Effective date and certainty

The amendment is proposed to apply to unbundling 
transactions entered into on or after the date the draft Bill 
was published (31 July 2020). The effect of this, in light of 
the comments made above, is that it would immediately halt 
any unbundlings being contemplated by listed companies. 
This is an utterly undesirable situation where draft 
legislation with far-reaching implications, which have 
apparently not been understood, are issued with 
retrospective effect. It is even more concerning that this is 
done in the current economic environment and is not 
conducive to creating the policy certainty required for 
investment.

The effective date of the amendment should be prospective 
and a media statement should be issued by Treasury to this 
effect as a matter of urgency so as to enable transactions that 
are currently in the pipeline to proceed in the interim.

2. CLARIFYING ROLLOVER RELIEF FOR UNBUNDLING TRANSACTIONS
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INCOME TAX 
ACT:
Section 46

Comment

Is allowing for pro rata unbundling relief a solution?
We do not believe that this is a solution. Extending our example above, assume that Listco is held 61% by disqualified 
persons in line with JSE averages as indicated earlier. In line with this suggestion, 39% of the unbundling transaction will 
qualify for rollover relief, while 61% will not.

The tax consequences of pro rata relief on Listco are as follows:
CGT liability R273.3 million (R2 billion x 61% x 80% x 28%)
Dividends tax liability R148 million (R2 billion x 37% x 20%) - for distribution to non-residents assuming no treaty relief

It is obvious that a tax liability of some R421 million for Listco on a cashless transaction to the value of R2 billion in a 
company with a market value of R10 billion is likely to make any such transaction commercially unviable and negate any of 
the benefits associated with an unbundling. 

However, even if the unbundling was still viable, the tax burden associated with the unbundling would create an 
inequitable situation for shareholders that are in the tax net. This is because the tax burden, in the form of CGT and 
dividends tax, associated with the unbundling to disqualified persons would indirectly be borne by all shareholders pro 
rata to their shareholding in the unbundling company (on the basis that these taxes are levied on the company and not on 
the shareholders in question).

It must be borne in mind that the very purpose of the unbundling relief is to mitigate the distortionary effect of levying tax 
on cashless unbundling transactions, including the distortions that this would have on the effective and efficient operation 
of the market. Providing for pro rata rollover relief does not do this, but rather introduces further distortions.

2.3 CLARIFYING ROLLOVER RELIEF FOR UNBUNDLING TRANSACTIONS
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INCOME TAX 
ACT:
Section 36(7F)

Comment Recommendation

We agree with the proposal to remove the Minister’s discretion 
relating to the per mine ringfence. Not only does the discretion 
have the potential to lead to inequity, but it is also probably 
unconstitutional in that it gives the executive a discretion as to 
whether and on what grounds a deduction of capital expenditure 
would be granted. Such powers lie with parliament and are not 
permitted to be delegated to the executive.

No recommendation.

3. CHANGING THE MINISTER OF FINANCE DISCRETION IN LIFTING RING-FENCING OF CAPITAL EXPENDITURE PER 
MINE

17
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INCOME TAX 
ACT:
Section 36(7F)

Comment Recommendation

However, in our view, the proposed proviso serves no purpose. 
S36(10) effectively determines whether one or more mines exist for 
purposes of s36(7F). It provides that “Where separate and distinct 
mining operations are carried on in mines that are not contiguous, 
the allowance for redemption of capital expenditure shall be 
computed separately.” In effect, if mines are contiguous or the 
mining operations of two mines are carried on as if they were a 
single mine, they are regarded as a single mine for purposes of 
s36(7F). The factors set out in the proposed proviso to s36(7F) are 
precisely the factors that are taken into account in applying s36(10) 
in practice. As such, it would be absurd for the Commissioner to 
have a discretion to treat two mines that do not meet the 
requirements of s36(10) to be a single mine for purposes of s36(7F) 
as a single mine having regard to exactly the same considerations.

The proposed proviso to s36(7F) should be withdrawn. 
If considered appropriate, the factors set out in 
paragraphs (b) to (e) should be incorporated into 
s36(10) as relevant considerations in determining 
whether separate and distinct mining operations are 
carried on in mines that are not contiguous.

Any decision of the Commissioner in terms of the discretion 
afforded by the proposed amendment is not made subject to 
objection and appeal. This would mean that, in order to challenge 
any such decision not to exercise the discretion, the decision would 
have to be taken on review to the High Court.

Any decision of the Commissioner in s36(7F) should be 
made subject to objection and appeal to the Minister of 
Finance in consultation with the Minister of Mineral 
Resources and Energy as the exercise of this discretion 
involves elements of policy.

3. CHANGING THE MINISTER OF FINANCE DISCRETION IN LIFTING RING-FENCING OF CAPITAL EXPENDITURE PER 
MINE
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INCOME TAX 
ACT:
Section 36(7F)

Comment Recommendation

Paragraph (a) of the proposed proviso serves no useful purpose. 
Contiguous mines are treated as a single mine for purposes of 
s36(7F) by virtue of s36(10). It is therefore illogical to have a 
discretion to treat contiguous mines as a single mine where they 
are already treated as such by the law. What is required, however, 
is guidance on how the word contiguous should be interpreted in 
the context of mining, where there are different views.

Paragraph (a) should be deleted.

It is not clear whether any existing directive of the Minister will 
continue to be applicable from the effective date. It is submitted 
that any such directives should remain valid for tax periods after 
the effective date.

The legislation should clarify the status of any existing 
directives by the Minister by explicitly providing that 
these will remain valid.

3. CHANGING THE MINISTER OF FINANCE DISCRETION IN LIFTING RING-FENCING OF CAPITAL EXPENDITURE PER 
MINE

19
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INCOME TAX 
ACT:
Sections 15 and 36

Comment Recommendation

We understand that the proposed amendment comes off the back 
of the decision of the SCA in the case of Benhaus Mining v CSARS 
where it was held that a contract miner was carrying on mining 
operations as contemplated in s15. Notwithstanding that SARS is 
aggrieved by that decision, it should be noted that the proposed 
amendment to s15 will have far-reaching (and presumably 
unintended) consequences that could have a substantial 
detrimental effect on the mining industry and investment into this 
critically important sector.

Firstly, it must be questioned why, from a policy perspective, it 
matters whether a contract miner or a holder of a mining right 
receives the deduction for mining capital expenditure. As was 
pointed out in the Benhaus judgment, “Any possibility that both 
client and miner would be entitled to the special deductions given 
for miners is remote.” If the purpose of the allowance is to 
incentivise investment in mining, it should not matter who incurs 
the expenditure so long as the person obtaining the deduction is 
mining.

The proposal for the limitation of capital expenditure 
deductions under s15 to holders of mining rights 
should be withdrawn. This matter should be 
reconsidered as part of a future comprehensive 
overhaul of the entire mining income tax regime, 
including considering the recommendations of the 
Davis Tax Committee in its report on hard rock mining 
where it was stated, “It is worth noting that many of 
the problems (formerly associated with the taxation of 
contract mining) would fall away should the 
recommendations made by the DTC be accepted. This 
is because the incentive to classify expenditure as 
mining, rather than manufacturing, would in any event 
disappear with the move towards equalising the 
write-off regimes for mining and manufacturing.”

Any changes to the mining tax regime require careful 
consideration in order not to disrupt the industry and 
should not be rushed.

4. ADDRESSING THE TAX TREATMENT OF ALLOWABLE MINING CAPITAL EXPENDITURE 
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INCOME TAX 
ACT:
Sections 15 and 36

Comment Recommendation

Many companies that hold mining rights employ the services of 
contract miners to mine on their behalf as they lack the necessary 
skills or resources to mine the minerals themselves. As noted by 
the Davis Tax Committee in its report on hard-rock mining, “The 
mining industry has changed substantially over the last 20 years, 
creating an environment conducive to smaller companies 
participating meaningfully in the mining industry (who often adopt 
a contract mining business model). Existing tax legislation 
pre-dated, and perhaps did not envisage, all the tax ramifications 
flowing from contract mining, which now forms an integral part of 
the mining dispensation.” Many junior miners (including 
black-owned mines, rely on contract miners to undertake the 
mining operations as they do not have the resources or it is not 
efficient to do so themselves. Making a piecemeal change to the 
mining tax regime to deal with contract mining, without 
considering the mining tax regime as a whole, risks destabilising 
the industry and should be avoided, particularly in an environment 
where investment and growth is sorely needed.

4. ADDRESSING THE TAX TREATMENT OF ALLOWABLE MINING CAPITAL EXPENDITURE 

21
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INCOME TAX 
ACT:
Sections 15 and 36

Comment Recommendation

Secondly, limiting the deduction to holders of mining rights could 
result in no person being entitled to capital expenditure incurred in 
relation to mining operations. This is because, frankly, the law is a 
mess when it comes to mining with holders of mining rights having 
been held by the SCA not to be carrying on mining in relation to 
the extraction of the minerals to which those rights relate. The case 
of CSARS v Foskor is a case in point. In that case, Foskor had the 
right to mine phosphates over certain areas over which Phalaborwa 
Mining Company Limited (PMC) obtained the right to mine copper 
and other base minerals, except phosphorus minerals. PMC 
undertook to mine the foskorite as a by-product of its copper 
mining operations and to deliver the ore to Foskor. Foskor 
extracted phosphates and other minerals from the ore dumped by 
PMC with the final product being phosphate concentrate. Bizarrely, 
the court held that Foskor was not mining, but manufacturing, 
notwithstanding that Foskor was the holder of the mining right. Of 
further concern is that much of the mining capital expenditure 
referred to in s36 would not qualify for deduction under any other 
provisions of the Act, either because provisions such as s12C 
specifically prohibit the deduction of plant used in mining or 
because of the nature of the expenditure itself.

4. ADDRESSING THE TAX TREATMENT OF ALLOWABLE MINING CAPITAL EXPENDITURE 
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INCOME TAX 
ACT:
Sections 15 and 36

Comment Recommendation

Furthermore, the limitation of the deduction for capital 
expenditure to holders of mining rights will not only affect contract 
miners. There are other situations where such deductions are 
claimable by persons other than the holder of a mining right. These 
include, but are not limited to:

● Surface operations: pre-2004 dumps where a mining right 
has been ceded (these rights cannot be transferred as the 
MPRDA does not apply to these dumps);

● Unincorporated joint ventures: these are common in the 
mining industry where two or more companies combine 
forces to exploit a mineral resource where only one of the 
partners holds a mining right, sharing in both the income 
and expenditure associated with the mine;

● Smelting and refining operations: these are frequently 
housed in separate entities to those in which the mining 
right is held and the extraction of ore takes place and/or 
ore is acquired from third parties for further processing;

● Situations where mining rights have been sold but not yet 
transferred;

● Situations where mining rights are leased to a person 
conducting the mining operations.

4. ADDRESSING THE TAX TREATMENT OF ALLOWABLE MINING CAPITAL EXPENDITURE 
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INCOME TAX 
ACT:
Sections 15 and 36

Comment Recommendation

S15(b) provides for the deduction of expenditure on prospecting 
operations. However, the proposed amendment would require a 
person to hold a mining right to deduct such expenditure. A mining 
right is not required to carry on prospecting operations. As such, 
persons holding prospecting rights would not qualify for a 
deduction in terms of s15(b).

Any requirement for a mining right should not apply to 
s15(b).

4. ADDRESSING THE TAX TREATMENT OF ALLOWABLE MINING CAPITAL EXPENDITURE 
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INCOME TAX 
ACT:
Sections 15 and 36

Comment Recommendation

The effect of the proposed amendments is that any balance of unredeemed 
capital expenditure at 1 January 2021 will not be deductible by any person not 
holding a mining right. This is because s36 provides that any capital 
expenditure that exceeds the amounts deductible in terms of the various ring 
fences is carried forward and deemed to be an amount of capital expenditure 
incurred during the next succeeding year of assessment. The result is that the 
proposed effective date will render such expenditure non-deductible in terms 
of s15(a). Not only will this result in affected taxpayers experiencing a degree 
of retrospectivity insofar as the amendment is concerned, but it would also 
create substantial uncertainties and practical challenges as to how and when 
the unredeemed capital expenditure balance is to be deducted under other 
appropriate provisions of the Income Tax Act. For example, the definition of 
capital expenditure includes numerous items of expenditure that may not be 
deductible under other provisions of the Act or which may be deductible over 
different periods, but no allocation is made between such categories of 
expenditure in the unredeemed capex balance.

The provisions of s15(a) should continue to 
apply to any unredeemed capex that was 
actually incurred as at 1 January 2021.

4. ADDRESSING THE TAX TREATMENT OF ALLOWABLE MINING CAPITAL EXPENDITURE 
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INCOME TAX 
ACT:
Section 9H(3A)

Comment Recommendation

Where a company ceases to be SA tax resident, it is deemed to have 
disposed of all of its assets for market value and to have distributed the full 
value of its shares (less any contributed tax capital) as a dividend in-specie 
for dividends tax purposes. The result is that income tax is collected in full 
at the company level as well as dividends tax on any dividends that could 
have been distributed by the company. In light of this, it is difficult to see 
where the perceived mischief comes from as there is no erosion of the tax 
base. In fact, collecting further tax at a shareholder level would appear to be 
a case of economic double taxation. This is particularly the case insofar as 
shareholders that are not exempt from dividends tax are concerned as they, 
in effect, are subject to tax on both the deemed dividend and on the deemed 
disposal of the shares.

Our primary submission is that the proposed 
change is misplaced and should be withdrawn.

5. INTRODUCING AN ANTI-AVOIDANCE PROVISION REGARDING CHANGE OF RESIDENCE
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INCOME TAX 
ACT:
Section 9H(3A)

Comment Recommendation

It is noted that the policy concern relates to the misuse of the participation 
exemption rather than the migration of residence of the company itself. If 
that is the concern, it is submitted that any remedy should be directed at 
the mischief directly and not at the aspect that does not give rise to the 
concern, i.e. the migration of tax residence of the company. The proposed 
rule would impact shareholders that have no intention of disposing of their 
shares and would therefore not take advantage of the participation 
exemption. It is submitted that it would be more equitable to deny the 
participation exemption in such circumstances than to subject all 
shareholders to an exit charge. For example, it may be appropriate to deny 
the participation exemption for any disposal of shares in a migrated 
company within 18 months of the migration (in effect the clock is reset on 
the minimum time for holding the shares for purposes of the participation 
exemption).

The participation exemption should be denied 
in the appropriate circumstances rather than a 
deemed disposal for all shareholders.

5. INTRODUCING AN ANTI-AVOIDANCE PROVISION REGARDING CHANGE OF RESIDENCE
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INCOME TAX 
ACT:
Section 9H(3A)

Comment Recommendation

The proposed rule requires that the shareholders of a company that ceases 
to be a resident be deemed to have disposed of their shares in that company 
at market value. It is not clear whether this is the market value of those 
shares before the deemed disposal by the company of each of its assets 
(pursuant to the existing provisions of section 9H) or after that disposal. 
(The deemed disposal by the company of all of its assets will inevitably have 
an effect on the market value of the shares in the company as this could 
give rise to a tax liability for the company).

An ordering rule is required to clarify exactly 
when the deemed disposal by the shareholders 
is deemed to have taken place vis-a-vis the 
deemed disposal by the company of each of its 
assets. 

The proposed rule will apply regardless of the size of the shareholder’s 
interest in the shares of the company or the nature of the shares. The 
participation exemption applies only to shareholdings of at least 10% of the 
equity shares and voting rights. It also does not apply to non-equity shares. 
It is submitted that it is draconian that the deemed disposal rule would 
apply to shareholders that are not able to benefit from the participation 
exemption and trigger a tax liability for such shareholders when there has 
been no actual disposal.

The deemed disposal rule should apply only to 
shareholdings that would qualify for the 
participation exemption on disposal.

5. INTRODUCING AN ANTI-AVOIDANCE PROVISION REGARDING CHANGE OF RESIDENCE
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Comment Recommendation

The proposed amendments to paragraph 30 of the Fourth Schedule to the Income Tax Act, section 
58 of the Value-Added Tax Act and section 234 of the Tax Administration Act remove the 
requirement that the conduct set out in these sections must have been ‘wilful’ in order for the 
taxpayer to be found guilty of having committed an offence.

The effect of these proposed amendments will be to criminalize negligent conduct, including 
genuine errors. In this regard, the Memorandum of Objects to the DTALAB states that negligent 
conduct should be criminally punishable and that the requirement of intent should be removed so 
that taxpayers can be held to the objective standard of reasonableness contained in the test for 
negligence. 

The effect of the amendment will be to punish negligent conduct as harshly as intentional conduct 
is currently punished, notwithstanding the requirement of proportionality that requires that the 
severity of the sanction should match the degree of culpability as closely as possible.

The proposed amendment will broaden the scope of criminal offences, making a greater range of 
conduct (and a greater number of taxpayers) subject to criminal sanctions. Broadening the scope of 
offences is likely to result in a larger number of investigations and prosecutions, this may however 
not result in greater efficiency or higher success rates in prosecuting tax offences.

It is recommended that the proposed 
amendments should be withdrawn. 
Alternatively, a differentiated approach 
should be applied to the various 
offences depending on their severity.

6. REMOVAL OF THE REQUIREMENT OF “WILFULNESS’ FROM STATUTORY OFFENCES
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Comment

The Memorandum of Objects indicates that it is not possible for a person to wilfully fail to do 
something. This is factually incorrect. For example, it is quite possible for a person to deliberately 
fail to comply with a tax obligation, such as the submission of a tax return or the payment of tax. 

It is acknowledged that, in the context of tax law, it would (in certain circumstances) be appropriate 
to treat negligent non-compliance as a criminal offence. For example, it may be appropriate that the 
negligent non-submission of a return or non-payment of tax be criminalised. However, it is 
unconscionable that less serious offences (such as failure to notify SARS of a change of address or to 
appoint a public officer) should be criminal offences purely on the basis of negligence.

6. REMOVAL OF THE REQUIREMENT OF “WILFULNESS’ FROM STATUTORY OFFENCES
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