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Dear Colleagues, 

 

RE: DRAFT TAXATION LAWS AMENDMENT BILLS 2020  

 

We have set out below the comments and proposals in respect of the 2020 Draft Tax Administration Laws 

Amendment Bill (2020 Draft TALAB) and the 2020 Draft Taxation Laws Amendment Bill (2020 Draft TLAB) in 

response to the request for public comment circulated by the National Treasury on 31 July 2020. We 

appreciate the opportunity to participate in the process and would welcome further dialogue.   
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All references are to the Income Tax Act, No 58 of 1962, the Taxation Administration Act, 29 of 2011, and 

proposals contained in the 2020 Draft Tax Administration Laws Amendment Bill (2020 Draft DTALAB) and on 

the 2020 Draft Taxation Laws Amendment Bill (2020 Draft DTLAB) 

 

PROPOSALS CONTAINED IN THE 2020 DRAFT TAX ADMINISTRATION LAWS AMENDMENT BILL 

 

1. PROPOSED AMENDMENTS TO PARAGRAPH 30 OF THE FOURTH SCHEDULE TO THE INCOME TAX ACT (58 

OF 1962), SECTION 58 OF THE VALUE-ADDED TAX ACT (89 OF 1991) AND SECTION 234 OF THE TAX 

ADMINISTRATION ACT (28 OF 2011) 

 Government Proposal 

 Clauses 8, 21, and 34 of the 2020 DTALAB propose amendments to paragraph 30 of the Fourth 

Schedule to the Income Tax Act (58 of 1962), section 58 of the Value-Added Tax Act (89 of 

1991) and section 234 of the Tax Administration Act (28 of 2011), removing the requirement 

that the conduct set out in the abovementioned sections must have been “willful” in order 

for the taxpayer to be found guilty of having committed an offence. 

 Bowmans comments  

Removal of the requirement of “wilfulness” from statutory offences 

 We set out below the reasons why this amendment is unnecessary, potentially 

unconstitutional, and why it may ultimately be detrimental to South African tax administration 

and enforcement. 

Efficient use of State resources 

 Firstly, government should carefully consider whether SARS and the NPA have the financial 

and human resources to investigate and prosecute a much larger volume of offences. The 

deterrent effect of the proposed amendment will be limited if SARS and the NPA do not 

prosecute offenders effectively.  

 The draft proposal is also intended to facilitate the prosecution of potentially minor offences 

that do not create any real harm or loss to the fiscus, which, in our view, is not an 

economically sensible application of SARS and the NPA’s limited resources.  

 These issues must be considered against the severity of the potential consequences for 

taxpayers. A criminal conviction for a relatively minor offence may have a disproportionately 

negative effect on a taxpayer’s freedom to emigrate and eligibility for certain positions / 

forms of employment. The perception of this proposal as an overly heavy-handed measure 

is likely to further diminish the trust which law-abiding taxpayers have in SARS and the 

government. The proposed amendments seem incongruent with the recently distributed 

SARS Strategic Overview, which highlights SARS’ goals of restoring trust and voluntary 

compliance.  

 Treasury is also encouraged to consider whether the apparent rationale for removing an 

element of the existing criminal offences (i.e. intention) in order to make it easier for the NPA 

to prosecute taxpayers would withstand constitutional scrutiny. 
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The existing provisions already provide for the prosecution of a broad range of 

culpable conduct 

 The term “willful” is not defined in the abovementioned legislation. The Merriam Webster 

English Dictionary defines “willful” as “done deliberately; intentional”. It is therefore apparent 

that the inclusion of the word “willful” refers to the requirement of intent as an element of the 

criminal offences contained in the abovementioned sections. 

 The Explanatory Memorandum indicates (at page 4) that prior to the enactment of the TAA 

in 2011, the requirement of intent as an element of criminal tax offences was used 

“inconsistently” across different legislative provisions. It is worth pointing out that since the 

relevant offences in question vary in both their nature and severity, it is neither unexpected 

nor particularly problematic for some offences to require intent and for some offences to 

require a lower standard of culpability.  

 The Explanatory Memorandum indicates that the decision was taken to include both 

requirements (i.e. “willfully and without just cause”) when the TAA was enacted, to ensure a 

uniform approach. The Explanatory Memorandum mentions in this regard that “…the use of 

the term ‘wilfully’ in respect of a statutory crime is not correct”.    

 This statement is somewhat puzzling, as the requirement of intent is well recognised as an 

element of a number of statutory criminal offences in South Africa. There are in fact three 

types of intention recognised in South African law1: 

1.2.9.1 Dolus directus: when a person directs his or her will towards achieving the prohibited result 

or towards performing the prohibited act; 

1.2.9.2 Dolus indirectus: when the goal is not to commit the prohibited act or result, but the person 

realises that in order to achieve the goal, the prohibited result will inevitably ensue; and 

1.2.9.3 Dolus eventualis: when the accused foresees the possibility that the prohibited 

consequence might occur and nonetheless accepts such possibility into the bargain. 

Dolus eventualis is described by some authors as the accused foreseeing the possibility 

that the act in question may have certain unlawful consequences and reconciling him or 

herself to, or being reckless as to, whether the unlawful consequences will result or not. 

 The Explanatory Memorandum states further that:  

“(i)ntention has a positive character i.e. the person willed and knew and foresaw something. 

Negligence on the other hand, always has a negative character i.e. the person did not will 

or know or foresee something, although according to legal standards he or she should 

reasonably have known or foreseen it. A reference to wilful conduct must necessarily exclude 

negligent conduct. It is not notionally possible for a person to wilfully neglect to do 

something,” (own emphasis) 

 This conclusion appears to be based on a misunderstanding of the scope of intentional 

conduct, and the different standards of culpability which are applied to statutory offences:  

1.2.11.1 Dolus eventualis does not require the accused to have purposefully committed an 

offence, or even to have understood the commission of an offence to be an inevitable 

consequence of his or her conduct. The accused must merely have foreseen a possibility 

(even if only a remote or slight possibility) that a prohibited consequence may occur as 

an indirect result of his or her conduct. This constitutes a very low threshold of intent, 

                                                           
1 See CR Snyman Criminal Law (5th edn, LexisNexis Durban 2008) at pages 182 – 185 and J Burchell Principles of Criminal Law (3rd edn, 

Juta and Company Ltd 2005) at pages 461 – 471. 
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capturing a wide range of conduct, and is often compared to recklessness or gross 

negligence.  

1.2.11.2 Accordingly, the existing provisions allow SARS and the NPA to investigate and successfully 

prosecute a wide range of culpable conduct in the commission of statutory criminal tax 

offences. The application of the provisions as they are currently drafted would only be 

excluded in circumstances where a criminal offence is committed as the result of 

genuinely negligent conduct (i.e. conduct with a relatively low threshold of culpability). 

This is appropriate, because South African criminal law recognises the importance of the 

doctrine of proportionality in punishing unlawful conduct – that is, that the severity of the 

sanction should match the degree of culpability as closely as possible.2 

 More concerning, however, is the implication that it is necessary for the negligent commission 

of the statutory offences listed in the abovementioned legislation to be criminally punishable. 

This conclusion is problematic for the following reasons: 

1.2.12.1 Firstly, as set out above, the existing provisions already capture a broad scope of culpable 

conduct (since dolus eventualis already provides for a relatively low threshold of intent 

that is similar to recklessness or gross negligence). For example, the taxpayer who knows 

that the date for payment of employees’ tax falls on a public holiday in a particular month 

and fails to make payment in advance (without just cause) can be said to have willfully 

neglected to pay an amount to SARS when due, despite the fact that the taxpayer did 

not purposefully direct his or her actions towards committing an offence, because it is 

general knowledge that banking transactions are not processed on public holidays.  

1.2.12.2 In addition, a specific presumption operates in respect of the commission of statutory 

offences. In this regard, the judgment of the Appellate Division (as it then was) in S v De 

Blom3  is instructive: 

“In the interpretation of the definition of a statutory offence it is presumed, until the 

contrary appears, that the Legislature did not wish to make an innocent illegal act 

punishable… In such a case it must be accepted that, when the State has led evidence 

that the prohibited act has been committed, an inference can be drawn, depending on 

the circumstances, that the accused willingly and knowingly (i.e. with knowledge of the 

unlawfulness) committed the act;” (own emphasis) 

1.2.12.3 The statutory offences listed in the abovementioned legislation do not require detailed 

technical knowledge or specific expertise for taxpayers to be aware of them. These 

offences generally constitute obligations or prohibited conduct that the average 

taxpayer would understand and be aware of (e.g. the requirements to issue a valid tax 

invoice in section 20 of the VAT Act, or the submission of false statements or documents 

to SARS per section 234 of the TAA). It would therefore be difficult for taxpayers to 

successfully argue that they were not aware (even if only in the sense of dolus eventualis) 

that their conduct would result in the commission of an offence. 

1.2.12.4 On these two bases alone, it is unnecessary for the requirement of intent to be removed 

from the abovementioned criminal offences.  

                                                           
2 See for example S v Makwanyane and Another 1995 (3) SA 391; S v Nxumalo 1982 (3) SA 856 (A); and S v RO and Another 2000 (2) SACR 

248 (SCA). 

3 1977(3) SA 513 (A) at 514E-F and 515F-H of the headnote. 
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No proper reasons provided for removing the distinction between intentional and negligent 

conduct 

 The inference to be drawn from the Explanatory Memorandum is that the Minister of Finance 

and National Treasury believe that it is necessary to criminalize negligent conduct, including 

genuine errors. However, no clear reason is given in the Explanatory Memorandum as to why 

this is so. This is particularly concerning in light of the fact that: 

1.2.13.1 The effect of the amendment will be to punish negligent conduct as harshly as intentional 

conduct is currently punished, notwithstanding the requirement of proportionality; and 

1.2.13.2 There has been no change in the remaining elements of the offences, or the potential 

harm these offences may cause to SARS or the fiscus, which would justify a more 

aggressive approach to be taken towards less culpable conduct. 

 In addition, the offences listed in the abovementioned legislation describe conduct which 

can be done purposefully (e.g. failing to comply with certain provisions of the VAT Act, failing 

to submit a return, and failing to pay an amount to SARS when due). In fact, it is difficult to 

understand how some of the offences listed in section 234 of the TAA (e.g. dissipating assets 

or holding oneself out to be a SARS official) can be committed negligently.  

 The decision to include the requirement of intent in the statutory offences listed in the 

abovementioned legislation was most likely a deliberate and properly reasoned decision, 

with the Legislature and Parliament having drafted and approved the wording of the 

abovementioned provisions having due regard to the nature of the offences, the capacity 

given to SARS and the NPA to investigate and prosecute criminal offences, and all other 

relevant considerations.  

 A blanket amendment to a number of different legislative provisions removing the 

requirement of intent (as contemplated in the 2020 DTALAB) would need to be properly 

justified. The Explanatory Memorandum does not provide proper reasons for the proposed 

amendment with reference to the abovementioned factors. 

The limited justification provided for the proposed amendments in the Explanatory 

Memorandum is flawed 

 The apparent justification for the proposed amendments set out in the Explanatory 

Memorandum (at page 5) is that negligent conduct should be criminally punishable (dealt 

with above), and also that the requirement of intent should be removed so that taxpayers 

can be held to the (presumably more desirable) objective standard of reasonableness 

contained in the test for negligence. These conclusions are misguided, for the following 

reasons: 

1.2.17.1 Firstly, even if it was correct to conclude that removing the requirement of intent would 

make it easier for SARS and the NPA to investigate and prosecute tax offences, the 

removal of an element of a crime in order to make that crime easier to prosecute is almost 

certainly unconstitutional, and would be subject to judicial challenge.  

1.2.17.2 Secondly, relevant objective factors are already taken into account in determining a 

person’s subjective intention, where intent is an element of a criminal offence. In order to 

determine the accused’s intention, the court must infer the accused’s (subjective) state 

of mind from the (objective) circumstances and available evidence. In this way, various 

objective factors are inevitably considered in determining what the accused subjectively 

“must have” been thinking when the offence was committed (and therefore, whether 

the offence was committed intentionally).  
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1.2.17.3 Thirdly, the objective standard of reasonableness can only be applied to conduct which 

is actually negligent. Whether conduct is intentional or negligent is a question of fact, to 

be determined with reference to the applicable facts and circumstances. As stated 

above, the threshold to establish intentional conduct is relatively low, particularly having 

regard to the inference which the court is entitled to make in respect of statutory offences, 

and most (if not all) of the offences listed in the abovementioned sections involve 

conduct which the taxpayer likely knows to be unlawful. The necessity of SARS or the NPA 

being able to apply the “reasonable person” test to investigate and prosecute criminal 

tax offences is thus questionable.  

 It is likely that the proposed amendment will broaden the scope of criminal offences, making 

a greater range of conduct (and a greater number of taxpayers) subject to criminal 

sanctions. Broadening the scope of offences is likely to result in a larger number of 

investigations and prosecutions, but this does not indicate greater efficiency or higher 

success rates in prosecuting tax offences, nor does it provide a greater deterrent of 

noncompliance.  

 In fact, the proposed amendment may have the opposite effect on voluntary compliance. 

Current data motivates against a heavy-handed and punitive approach to enforcing tax 

compliance. While increasing the severity of sanctions has been found to increase individual 

taxpayer compliance, this is only effective up to a certain point. Once this threshold is 

exceeded, increasing the severity of sanctions results in taxpayers disengaging, and 

beginning to resist the tax system.4 The latest data collected and published by the OECD5 

indicates that the core focus of tax compliance management should be proactive measures 

(encouraging positive compliance attitudes through “fit for purpose” enforcement 

mechanisms), rather than relying on reactive measures (punitive sanctions). Proactive 

measures tend to result in increased collections, even from habitually non-compliant 

taxpayers.6 

 For all of the above reasons, it is submitted that the proposed amendments should not be 

enacted. 

2. TIMING OF INTEREST CALCULATION PROVISION FOR ERRONEOUS PAYMENTS 

 Clause 30 of the 2020 DTALAB proposed amendments to section 187 of the TAA, including a 

provision that sets out the effective date for interest to accrue on erroneous amounts paid 

by a taxpayer to SARS in terms of a refund payable by SARS under section 190(1)(b) of the 

TAA. The amendment introduces a period of 60 business days from the date of payment by 

the taxpayer from which interest will begin to accrue. 

 We set out below the reasons why we believe that without substantial amendments, this 

proposal will result in unjustifiable fiscal prejudice to taxpayers. 

                                                           
4 Lemessa Bayissa Gobena and Marius Van Dijke ‘Fear and caring: Procedural justice, trust, and collective identification as antecedents 

of voluntary tax compliance’ (2017) 62 Journal of Economic Psychology 1; Larissa-Margareta Bătrâncea, Ramona-Anca Nichita and 

Ioan Bătrâncea ‘Understanding the Determinants of Tax Compliance Behaviour as a prerequisite for increasing public levies’ (2012) 12, 

Issue 1(15), The USV Annals of Economics and Public Administration 201; Ken Devos ‘An Investigation Into Australian Personal Tax Evaders 

– Their Attitudes towards Compliance and the Penalties for Non-Compliance’ (2009) 19 Revenue Law Journal. 

5 Tax Administration 2019: Comparative Information on OECD and other Advanced and Emerging Economies (Report published by the 

OECD, available at http://www.oecd.org/ctp/administration/tax-administration-23077727.htm). 

6 For example, by using data analytics to identify habitual offenders and proactively sending a reminder to the taxpayers identified in 

terms of this risk model, the Australian Tax Office recovered just under AUD 1 billion of additional revenue in the 2015-2016 tax period 

from taxpayers who had a previous pattern of not paying or paying late. 
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Prejudice to taxpayers 

 Section 187(1) provides that where refunds are payable by SARS and are not paid in full by 

the effective date, interest accrues and is payable on the outstanding balance. The proposal 

in the 2020 DTALAB provides for an effective date in respect of erroneous payments referred 

to in section 190(1)(b) of the TAA of “60 business days after the date that the payment was 

made.”  

 In terms of South African common law, a party that has been deprived of the use of its capital 

for a period of time suffers a commercial loss, and is compensated for such loss by an award 

of interest.7 This common law principle is the foundation for the various statutory interest 

provisions (and the corresponding principle of mora interest).8  As a general rule, the date on 

which a party is deprived of their capital should be the date on which interest begins to run. 

This principle is currently reflected in the wording “the date that the excess was received” in 

section 188(3)(a). 

 Sections 187 to 189 of the TAA read together with the common law principles relating to 

interest indicate an intention to align the principles of statutory interest with the common law 

principles. This is reflected in the statement in the SARS Short Guide to the Tax Administration 

Act, that Chapter 12 of the Tax Administration Act is intended to usher in an interest regime 

in terms of which “[t]he periods when SARS is entitled to charge interest are aligned with the 

periods when SARS is obliged to pay interest.”9  

 These periods are currently aligned in respect of erroneous overpayments: 

2.1.6.1 Section 187(3)(g) of the TAA provides that where an overpayment is made by SARS to the 

taxpayer, interest runs from the time that the refund was paid by SARS (the effective date) 

until the date that taxpayer repays the outstanding tax debt to SARS; and 

2.1.6.2 Section 188(3)(a) of the TAA provides that interest on overpayments made to SARS by the 

taxpayer, as set out under section 190 of the TAA “…is calculated from the later of the 

effective date or the date that the excess was received by SARS to the date the refunded 

tax is paid” (own emphasis).  

 Against this background, we are of the view that the proposed amendment is inconsistent 

with the common law principles relating to interest and with the clear intention of 

Government and the Legislature to align the manner in which interest is charged for tax 

purposes. 

 Section 190(1)(b) describes amounts which properly ought to be refunded to the taxpayer 

by SARS, which were paid erroneously and in excess of the taxpayer’s liability as determined 

by an assessment. Where SARS has the benefit of funds which rightfully belong to the 

taxpayer and which were paid to SARS in error, the taxpayer should receive interest on the 

overpaid amount until such time as it is repaid. Taxpayers should not be arbitrarily deprived 

of the benefit of funds which rightfully belong to them, particularly in circumstances where 

SARS will benefit from the retention of those funds, and given the systemic delays which 

taxpayers have been experiencing (prior to the COVID-19 pandemic) in the payment of 

refunds by SARS. 

                                                           
7 Lodhi 5 Properties Investments CC and Others vs Firstrand Bank Limited (2015) 3 ALL SA 32 (SCA) par 23; Crookes Brothers Ltd v Regional 

Land Claims Commission, Mpumalanga 2013 (2) SA 259 (SCA) par 16; Thoroughbred Breeders’ Association v Price Waterhouse 2001 (4) 

SA 551 (SCA) para 85; Bellairs v Hodnett& another 1978 (1) SA 1109 (A) at 1145D-G. 

8 Annique Health and Beauty (Pty) Ltd v Commissioner of South African Revenue Services (36127/15) [2016] ZAGPPHC 413 (10 June 2016). 

9 Page 67. 
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 The rationale provided for the proposal is that SARS needs a period of time to determine 

whether or not the amount is a genuine overpayment, or whether this amount ought to be 

allocated to an outstanding tax debt (in which case SARS should not accrue for and pay 

interest to the taxpayer, as the amount is properly due to SARS). 

 While we appreciate that it is administratively efficient for SARS to be given a period of time 

to confirm whether an amount is a genuine overpayment or an amount which must be set 

off against existing tax debts before interest is calculated, the suggested period of 60 business 

days for SARS to determine whether or not an overpayment is a legitimately erroneous 

amount (and not an amount which must be allocated to an outstanding balance on the 

taxpayer’s account) is excessive. In our view, a period of 21 business days would be more 

than sufficient and would align with other similar legislative provisions.  

 In addition, once SARS determines that the amount is a genuine overpayment, there is no 

reason for SARS not to calculate and pay the taxpayer the amount of interest that would 

have otherwise accrued from the date of the overpayment. While it is evidently burdensome 

for SARS to calculate interest on amounts which are not properly refundable to the taxpayer, 

there is no reason for SARS to deprive taxpayers of the interest that would normally accrue 

once SARS determines the nature of the payment. This would also prevent the misalignment 

of the calculation of interest on overpayments made by SARS and overpayments made to 

SARS by taxpayers. 

 Should there be some other rationale for depriving taxpayers of interest on legitimate 

overpayments for a period of 60 business days, this should be urgently clarified, as it would 

be manifestly unfair and unreasonable for SARS to deprive taxpayers of the benefit of interest 

on amounts which were never due and payable to SARS, particularly when taxpayers are 

required to pay interest from the date of payment on erroneous overpayments received from 

SARS.  

 We would further recommend that this period is capable of being waived in circumstances 

where SARS is made immediately aware of the nature of the payment (for example, by 

communication received from the taxpayer). In such instances, there is no need for the 

proposed 60-day delay in the accrual of interest. 

The provision may be potentially unconstitutional and may be detrimental to South African 

tax administration and enforcement 

 SARS is obliged, in terms of section 195 of the Constitution10 to ensure the efficient, effective 

and economic use of resources, to provide services impartially, fairly, equitably and without 

bias, and to respond to the needs of taxpayers. 

 On this basis, we do not believe that the proposed amendment, which will have the effect 

of arbitrarily depriving taxpayers of interest on capital which was neither due nor owing to 

SARS while SARS receives the benefit of interest on those same funds, is justifiable. 

Permanently depriving taxpayers of interest which otherwise would have been due and 

payable on genuinely overpaid and refundable amounts is likely to be perceived as overly 

harsh, and in conflict with the outcomes set out in the recently distributed SARS Strategic 

Overview.  

 In addition, it is submitted that in the current economic climate, it is likely that the proposed 

amendment will further reduce trust between taxpayers and SARS, further discouraging and 

reducing voluntary compliance.  

                                                           
10 Constitution of the Republic of South Africa, 1996. 
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3. AMENDMENT OF ASSESSMENT PROVISIONS TO ALLOW SARS TO RAISE AN ESTIMATED ASSESSMENT 

WHERE THE TAXPAYER FAILS TO RESPOND TO A REQUEST FOR A REDUCED ASSESSMENT 

 The proposal is to amend section 95 to provide SARS with additional powers to issue estimated 

assessments, relocate the provisions that specifically relate to the issue of an assessment 

based on an estimate, currently housed in section 91, to section 95, and to effect 

consequential amendments to sections 91, 93 and 95 as required. We set out below the 

reasons why these additions are, to a certain extent, impractical, unnecessary, possibly 

unconstitutional, and are likely to prejudice taxpayers and be detrimental to South African 

tax administration and enforcement. 

Efficient and economic use of State resources 

 Government should consider carefully whether SARS has the resources to properly issue a 

larger number of assessments, particularly under circumstances which may be contentious, 

and which may generate a significant number of disputes.  

 We would welcome clarity around the circumstances in which estimated assessments will be 

issued, and we would recommend that the validity of issuing estimated assessments in 

circumstances where taxpayers do not provide an “adequate” response to a request for 

relevant material is carefully considered in light of the provisions of the Promotion of 

Administrative Justice Act No. 3 of 2000 (PAJA), particularly in circumstances where SARS is 

requesting relevant material for purposes of verifying information submitted by a taxpayer to 

ascertain whether or not the correct amount of tax has been paid.  

 Government should also consider whether the issuing of estimated assessments in 

accordance with the proposal is likely to be an administratively efficient mechanism for 

collecting taxes, and how the increased administrative burden on SARS will be managed. 

 The interaction between the proposed inclusion in section 95 and the existing penalty 

provisions and offences contained in the TA Act should also be carefully considered, to 

prevent unnecessary overlap. 

Substantial clarification required to current proposal 

 The proposal will empower SARS to issue an assessment after receiving more than one request 

for such material. In the Budget Speech, the indication was that SARS would be empowered 

to issue estimated assessments in circumstances where the taxpayer fails to provide an 

“adequate response” to a request for relevant material. 

 These criteria need to be substantially clarified, to prevent the overly subjective and 

inconsistent application of this provision. The principle of the rule of law requires that when 

laws are enacted they must have a certain essential quality, namely, laws should be 

reasonably clear, accessible and prospective in their operation.11 Also central to the rule of 

law is the principle of legality which requires that laws must be certain, clear and stable.12  

 In our view, an unfettered discretion to issue an assessment where a taxpayer fails to submit 

relevant material without an “adequate” response is likely to further de-link the audit and 

assessment process and to lead to an increase in disputes, particularly where SARS and the 

taxpayer do not agree on whether an “adequate” response has been provided (e.g. in 

circumstances where the precise nature of the information being requested is unclear, or 

where the taxpayer provides only some of the requested information because the taxpayer 

                                                           
11 Pienaar Brothers (Pty) Ltd v Commissioner of the South African Revenue Services and Another, unreported case 87760/2014. 

12 Ibid at para 41. 
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is no longer in possession of all of the information requested, due to such information falling 

outside of the record retention periods provided for in the TAA). 

 We also recommend that the proposal should be limited to circumstances where taxpayers 

fail to respond to requests for relevant material within the time frame provided, or where 

taxpayers refuse to make the requested information available without providing reasonable 

grounds for such refusal.  

Additional Considerations 

 We also note the following technical corrections to the proposal: 

3.1.10.1 Section 95 should make provision for the issuing of estimated assessments where a 

taxpayer is not required to submit a return fails to make payment of an amount to SARS 

as required under a tax Act (as currently provided for under section 91); and 

3.1.10.2 Section 100(1)(a) of the TA Act should be consequentially amended to take account of 

the proposed changes. 

 

PROPOSALS CONTAINED IN THE 2020 DRAFT TAXATION LAWS AMENDMENT BILL (DRAFT TLAB) 

 

4.  SECTION 9D: CONTROLLED FOREIGN COMPANY (CFC) RULES 

 Government Proposal 

 In terms of the proposal, the income tax exemption for dividends would not apply to 

CFCs.  Instead, approximately 71% of these dividends would be included in the net income 

calculation and would be taxed at the rate applicable to the shareholder of the CFC.  For a 

resident corporate shareholder being taxed at 28%, this results in a 20% tax rate on these 

dividends in the CFC calculation. 

   In other words, the South African resident that owns the CFC will be taxed at 20% on South 

African dividends.  However, the inclusion rate is not adjusted where the resident shareholder 

is an individual, which means that South African dividends could be taxed at a rate of up to 

32.14% where the resident shareholder of the CFC is an individual.  

 Bowmans comments 

 It is important to highlight that this calculation will only affect the notional amount calculated 

for CFC purposes.  The tax cost will therefore not be reduced under any applicable DTA.  The 

dividends are likely to have already been subject to dividends tax at a rate of at least 5% 

when distributed by the South African company to the CFC.  The Draft TLAB does not contain 

any proposal to provide an exemption from dividends tax where dividends are declared by 

a South African company to a CFC.  This means that South African dividends received by a 

CFC will effectively be taxed at a rate of between 25% and 40% for corporate shareholders 

in a CFC and a rate of up to 54.14% for individual shareholders.   

 In addition, the CFC rules currently provide that where the CFC has a taxable capital gain, 

the inclusion rate will be 40% where the resident shareholder is a natural person.  The Draft 

TLAB proposes for this provision to be deleted, with the effect that natural persons who are 

shareholders in a CFC will pay capital gains tax at a rate of up to 36% on any capital gains 

included in the CFC net income calculation.  

 According to the Explanatory Memorandum on the Draft TLAB, the proposed amendment is 

intended to ensure that CFC structures are not used as tax planning opportunities for South 
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African individuals.  However, the application of the proposed amendment is much wider.  It 

is important for the scope of the proposed amendment to be narrowed down to ensure that 

it does not unduly penalise resident shareholders in the CFC. 

 

5. SECTION 9H: CHANGE OF RESIDENCE 

 Government proposal  

 It is proposed for section 9H to be amended to deal with shareholders of companies that 

cease to be South African tax resident. The provision suggests that where a company ceases 

to be a South African resident, the holder of the company’s shares must be treated as having 

disposed of those shares for market value.  However, a company which ceases to be South 

African resident is already in terms of section 9H deemed to dispose of its assets, and also to 

have declared a dividend to its shareholders.  

 Bowmans comments 

 The proposed amendment of section 9H is very concerning as it does not seem to take the 

deemed disposal of assets by the company itself into account, nor the deemed distribution 

of a dividend. It is not clear why it is considered necessary for the South African resident 

shareholder, who will remain subject to South African tax, to trigger a tax liability at this time, 

other than to penalise and discourage tax migrations.  

 Moreover, the proposed exchange control relaxations have made it very clear that 

companies will not be permitted to move their tax residence under the relaxation rules unless 

there are very exceptional circumstances, so the argument that these rules are needed to 

address the proposed exchange control changes is flawed.    

6. SECTION 9K: DEEMED DISPOSAL BY SHAREHOLDER 

 Government Proposal 

 The Draft TLAB also proposes the introduction of a section that deems a shareholder to 

dispose of their listed shares at market value, where such shares are transferred from a South 

African exchange to a foreign exchange. The Explanatory Memorandum to the Draft TLAB 

explains that currently, exchange control approval is required before a resident is permitted 

to migrate a listed share to a foreign exchange.  It is now proposed that the ‘export’ of a 

share to a foreign exchange will trigger a deemed disposal and thus potentially, a tax 

liability.   

 Bowmans Comment 

 This proposed amendment seems overly burdensome and it is not clear why a tax trigger on 

the export of the share is deemed necessary.  It is likely to impact on the majority South Africa 

tax residents that continue to own these shares, just through a different exchange.  The fact 

that the share is exported does not mean that it will leave the South African tax net.  The only 

potential tax loss is in respect of dividends tax and securities transfer tax in those instances 

where a foreign company’s shares is moved from a South African exchange to a foreign 

exchange. There is thus no reason to provide for a deemed disposal similar to those instances 

where a taxpayer ceases to be resident, other than to penalise and thus discourage the 

export of shares.  
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7. PARAGRAPH 64B OF THE EIGHTH SCHEDULE TO THE ACT: PARTICIPATION EXEMPTION 

 Government Proposal 

 It is proposed that the exemptions contained in paragraph 64B of the Eighth Schedule to the 

Act should not apply to the sale of a share in a CFC, to the extent that the value of the assets 

of that CFC is derived from assets directly or indirectly located, issued or registered in South 

Africa.   

 Bowmans comment 

 From a practical perspective, it would be preferable to include a de minimis rule, for 

example, that this provision would apply only where the South African assets constitute 10% 

or more of the market value of the CFC’s assets, and then, as is proposed, to apply only to 

the extent of the South African assets.  

8. SECTIONS 15 AND 36 OF THE INCOME TAX ACT: MINING OPERATIONS 

 Government Proposal 

 To amend the provisions such that only taxpayers who hold a mining right as defined in 

section 1 of the Mineral and Petroleum Resources Development Act (MPRDA) in respect of a 

mine where the mining operations are being carried on, may rely on the deductions granted 

under these sections.  

 Bowmans response  

 It is well known that the tax relief offered to taxpayers conducting mining operations was 

originally introduced to provide relief given the intensive capital requirements associated 

with the carrying on of mining operations. 

 Contract miners have more recently also been relying on these provisions to obtain a tax 

deduction for its capital assets, which was arguably not the intention when these sections 

were introduced into the Income Tax Act.  

 However, the proposed amendment in the 2020 DTLAB will have dire consequences for the 

industry if the proposed amendment is enacted. In our view, the proposed amendment will 

not only impact contract miners, but potentially all taxpayers in the mining industry, including 

joint ventures. The following points are of specific concern to us: 

8.2.3.1 Several mining companies conduct their operations through joint ventures, which 

generally do not “hold” the mining rights as these are held by the parties to the joint 

venture. A “holder” is defined in the MPRDA as in relation to a prospecting right, mining 

right, mining permit, retention permit, exploration right, production right, reconnaissance 

permit or technical co-operation permit, means the person to whom such right or permit 

has been granted or such person's successor in title.  NT is requested to confirm whether 

a joint venture will be considered to “hold” a mining right in the context of the MPRDA 

through being a successor in title to such mining right, and hence, whether the tax 

deductions granted under sections 15 and 36 will apply to joint ventures where the mining 

rights are generally held by the joint venture partners. This is specifically in the context of 

incorporated joint ventures.  

8.2.3.2 Section 11 consent for the transfer of mining rights are required in terms of the MPRDA. In 

anticipation of the pending approvals, which generally take a long period of time, 

taxpayers enter into interim contract mining arrangements to allow for the purchasing 

company/taxpayer to legally carry on mining operations pending the section 11 consent. 

The proposed amendment will severely and adversely impact these transactions which 
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will discourage investment, including foreign investment, into the mining sector. More 

importantly, transactions from a Broad Based Black Economic Empowerment perspective 

will also be negatively affected for the same reasons whereby capital expenditure 

deductions will not be available during the period where the parties await the section 11 

consent.  

 It is therefore requested that clarification be provided with regards to the following: 

 The application of the proposed amendment to joint ventures. 

 The application of the proposed amendment to taxpayers awaiting approval for the section 

11 consent. 

 The proposed amendments will be effective from 1 January 2021 and will apply in respect of 

expenditure incurred on or after that date. Clarification is required as to what the position will be 

with regards to with any “unredeemed capital expenditure” balances as at 31 December 2020. 

The expenditure that resulted in this accumulated balance was incurred prior to 31 December 

2020, however, the wording is currently unclear as to whether a taxpayer may keep on 

deducting such balances from mining income.  

 It is furthermore requested that the impact of the proposed amendment be considered in the 

context of low marginal mines which generally make use of contract miners. The denial of the 

capital expenditure deductions will result in increased costs being passed on to marginal mines 

which will make it uneconomical to continue with these operations. This is expected to result in 

the closure of various operations and resultant job losses in the industry.  

 With regards to the above, it is requested that National Treasury reconsiders the proposed 

amendment. If the purpose of the proposed amendment is to curb abuse by non-qualifying 

taxpayers, then it is proposed that NT obtains assistance from industry with the proposed drafting. 

Furthermore, it may perhaps be more appropriate to consider an amendment to the definition 

of “mining” and “mining operations” in section 1 of the Income Tax Act and not to limit the 

capital deductions to only the holder of a mining right as is currently proposed.  

9. SECTION 10(1)(q): EMPLOYER-PROVIDED SCHOLARSHIPS AND BURSARIES 

 Applicable provisions: Sections 10(1)(q),10(1)(qA) and 23(s) of the ITA 

 Government Proposal 

 The exemption in respect of a bona fide bursary or scholarship granted by the employer to 

the relatives of the employee as contemplated in paragraph (ii) of the provisos to section 

10(1)(q) and section 10(1)(qA),will only apply in respect of a bona fide bursary or scholarship 

granted by an employer if such bursary or scholarship is not restricted to the relatives of the 

employee, but is open to members of the general public;  

9.2.1.1 the exemption will not apply if there is an element of salary sacrifice; and 

9.2.1.2 the employer will not qualify for a deduction in relation to said bursaries if they are 

afforded on a salary sacrifice basis. 

 Bowmans Comments 

 The comments below relate to section 10(1)(q).  Similar considerations apply in respect of 

section 10(1)(qA). 

 The provision of scholarships or bursaries to employees has been an exempt benefit for many 

years in terms of section 10(1)(q)(i) of the ITA.  Although the exemption originally stipulated 
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that it could not be provided on a salary sacrifice basis, the section was in 2006 amended to 

provide for the benefit to be provided on a salary sacrifice basis.   

 Since then, the exemption was expanded to also apply in respect of scholarships or bursaries 

provided to relatives of employees (section 10(1)(q)(ii)).  This became a popular planning 

opportunity for low- to middle-income earners, especially since the section was amended to 

extend the benefit to primary and secondary education.   

 The exemption is not designed to benefit high-income earners, as the employees who qualify 

for the tax relief are not high-income earners i.e. those whose annual remuneration does not 

exceed ZAR 600 000.  In addition, the exemption only applies to so much of a scholarship or 

bursary as does not exceed ZAR 20 000 for grades R to 12, and ZAR 60 000 for tertiary 

education. 

 It is very common for employers to remunerate employees on a cost-to-company (CTC) basis, 

which provides for all payments or benefits to be included in their CTC.  Any non-cash 

benefits (such as scholarships or bursaries) reduce the cash component of the employee’s 

CTC package. 

 However, for employees with CTC packages, it is possible to restructure their remuneration 

packages for their CTCs to include the exempt scholarship(s) or bursary(ies), thus reducing 

their taxable income.  This form of restructure is often referred to as a ‘salary sacrifice’. 

 Most employers do not have (and cannot afford) a separate bursary scheme for relatives of 

employees. Employers often also cannot afford to provide a separate bursary to employees 

to further their own studies.  It is for this reason that the exemption was amended in 2006 to 

remove the prohibition for bursaries or scholarships to be implemented on a salary sacrifice 

basis. 

 There appears to be concern about perceived abuse of the exemption in section 10(1)(q)(i), 

and more specifically of the exemption in section 10(1)(q)(ii). 

 Problems with draft proposal in respect of bursaries & scholarships granted to relatives of 

employees: 

 South Africa desperately needs to focus on affordable quality education for all 

youngsters. The implementation of this benefit on a salary sacrifice basis has provided some 

breathing space for many middle- and low-income households that struggle to afford quality 

education for their relatives. The reality is that this was in most instances only possible if 

provided on a salary sacrifice basis. The implementation of the proposal as currently worded 

would hamper the efforts being made to foster access to affordable education, at a time 

when the country should increase its investment in education. Children who currently benefit 

from a better quality of education would be hard done if the exemption is (effectively) 

withdrawn.  

 The employees benefitting from the S&Bs are not high-income earners but fall into the 18 - 

39% tax brackets.  The effective tax rate of the highest earners in the group is a maximum 

rate of 27.5%.  

 In addition, the benefit currently facilitates the payment of school fees to (mainly) public 

educational institutions, thus relieving the demand on public funds by these institutions.  Surely 

the desired outcome should be to balance the need to protect the fiscus whilst investing in 

taxpayers of the future. National Treasury and SARS have in the past spoken about the need 

to broaden the South African tax base. Upliftment by way of access to quality education 

clearly assists in that endeavour. 

 With respect to the proposal that scholarships and bursaries to relatives of employees must 

be granted as part of an open scheme available to and provided to members of the general 

public in order to qualify for the exemption is, in our view, unrealistic especially in relation to 

scholarships and bursaries funding primary and secondary education.  It is highly unlikely that 
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an employer would, especially in the current economic climate, have the funds available to 

provide an open S&B scheme to learners attending primary or secondary schools.  

 From an employer deductibility perspective, there is no business reason for the expense if it is 

an open scheme, unless it qualifies for a deduction as marketing.  It is otherwise very difficult 

to argue that it is incurred as a business expense: The argument that an open S&B on tertiary 

level is a business expense as the employer is incurring the expense in order to ensure that it 

will have access to the cream of the graduate ‘crop’ in a specific field of expertise, generally 

does not apply to scholarships and bursaries offered to primary and secondary school 

learners. 

 In respect of the proposed amendment of section 23, it is unnecessary to also deny the 

employer the deduction if the benefit is provided on a salary sacrifice basis, if the benefit is 

already subject to income tax. 

 Instead, National Treasury should consider still providing the benefit, but in a manner, which 

greatly reduces risk of abuse, and simplifies tax administration for SARS 

 Problems with draft proposal in respect of bursaries & scholarships granted to employees: 

 When section 10(1)(q) was amended in 2006 to allow scholarships and bursaries to be 

provided on a salary sacrifice basis, the skills shortage was referenced as the reason for 

change. 

 It is unclear why it is proposed that the prohibition against a salary sacrifice should be 

reinstated in the context of scholarships and bursaries provided to employees.  The skills 

shortage remains just as problematic as in 2006. In addition, in light of the current dire 

unemployment numbers, employees should be encouraged to add to their skills set.  Where 

an employer cannot afford to pay for an employee’s study as an extra, the employee should 

not be penalised by being taxed where it is provided on a salary sacrifice basis. 

 The Explanatory Memorandum to the Draft TLAB does not refer to the ongoing skills shortage 

or challenges experienced by the so called “missing middle” in accessing affordable quality 

education.  Instead, the proposal seems to be premised on the perception that the 

exemption is being used as a tax planning opportunity by employers and employees, which 

results in a loss to the fiscus.  It is not clear what the actual loss to the fiscus is, and how the 

‘loss’ is split between scholarships and bursaries provided to employees and to relatives of 

employees respectively.  

 Recommendation 

 In our view, there are compelling arguments for not implementing the proposals as currently 

drafted in the TLAB.  To the extent that there are specific anti-avoidance concerns, those 

concerns could and should be addressed without effectively abolishing the exemption and 

losing the momentum gained to date in respect of access to qualify education.  

 Efforts should be put into striking a balance between the need to protect the fiscus and the 

very legitimate need to invest in education. It would be short-sighted to introduce these 

changes without considering the devastating impact of the changes, especially for the 

relatives of employees. 

 There is no need to deny the exemption for employees where the bursary or scholarship is 

provided to enable the employee to study.  If there is concern regarding abuse, one could 

include further conditions e.g. that: 

9.6.3.1 it must be in a field of study which contribute value to the employer’s business; and/or 

9.6.3.2 it must be a condition of the scholarship or bursary that the employee has to work for the 

employer for an equivalent period. 

 Specific concerns regarding abuse in the context of bursaries of scholarships provided to 

relatives to employees, could be addressed by introducing specific conditions e.g. that:  
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9.6.4.1 The deduction can only be claimed where the employer (or an administrator on behalf 

of the employer) makes the payment directly to the relevant school; and/or 

9.6.4.2 The deduction may only be claimed in respect of a maximum number of relatives per 

employee.  

 In addition, should it be difficult for SARS to monitor the exemption, one could consider 

replacing the exemption with a deduction for the employee, which deduction could be 

taken into account for PAYE purposes in terms of paragraph 2(4) of the Fourth Schedule.  

10. SECTION 46(7): UNBUNDLING TRANSACTIONS 

 Government Proposal 

 To amend the provisions to limit the extent to which taxpayers can distribute tax-free shares 

in resident companies to non-residents.  However, in its current form it creates a loophole 

and in order to close the loophole, the section would be amended so that it applies 

irrespective of whether non-resident shareholders are connected to each other (emphasis 

added). 

 

 Bowmans Comments 

Detailed factual description 

 In terms of the proposed amendment, paragraph (a) will provide that: 

“In the case of an unbundling transaction contemplated in subsection (1) (a) (i), this 

section does not apply if immediately after any distribution of shares in terms of an 

unbundling transaction 20 per cent or more of the shares in the unbundled company are 

held in aggregate by disqualified persons” (emphasis added).  

 Section 46(7)(a) must be read together with section 46(7)(b), which contains a definition of 

a “disqualified person”. In terms of the definition, for the purposes of paragraph (a) of section 

46(7) a “disqualified person” means- 

“(i) a person that is not a resident; 

(ii) the government of the Republic in the national, provincial or local sphere, 

contemplated in section 10 (1) (a); 

(iii) a public benefit organisation as defined in section 30 that has been approved 

by the Commissioner in terms of that section; 

(iv) a recreational club as defined in section 30A that has been approved by the 

Commissioner in terms of that section; 

(v) a company or trust contemplated in section 37A; 

(vi) a fund contemplated in section 10 (1) (d) (i) or (ii); or 

(vii) a person contemplated in section 10 (1) (cA) or (t).” 

 

 What the entities that are included in the definition of a “disqualified person” have in 

common is that they are either exempt from income tax in terms of a specific exemption in 

the Act or by virtue of their tax residency. As can be seen from the definition, the entities listed 

in paragraphs (ii) to (vii) of the definition of a disqualified person are all entities that are 

formed or established in South Africa and are exempt from income tax in terms of section 10 

of the Act.  In other words, they fall within the South African tax net, save for the fact that 

they are specifically granted an exemption from tax by the Act.  The provisions in terms of 

which they are exempt from income tax have built in mechanisms (mainly in the form of anti-

avoidance provisions) that are designed to ensure that the exemptions are not open to 

abuse by taxpayers). We refer in this regard to:  
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10.2.3.1 section 30(3)(b), 30(5), 30(6) and 30(7) of the Act in respect of public benefit organisations 

approved in terms of section 30 of the Act; 

10.2.3.2 section 30A(2)(a), 30A(5), 30A(6), 30A(7) and 30A(8) of the Act in respect of recreational 

clubs approved in terms of section 30A of the Act; 

10.2.3.3 section 10(cP), read with section 37A(2) of the Act, in respect of mining rehabilitation 

companies and trusts;  

10.2.3.4 the second schedule to the Act, which taxes retirement fund lump sum benefits; and 

10.2.3.5 the provisos to section 10(1)(cA) and the proviso to section 10(1)(t).  

 Only the entity referred to in paragraph (i) of the definition of a disqualified person i.e. a non-

resident, would not be subject to income tax in South Africa because it would not fall within 

the South African tax net.   

 In terms of the proposed amendment, the existence or otherwise of a “connected person” 

relationship will be irrelevant in an enquiry relating to the application of section 46(7).  This 

has the effect of widening the ambit of the section.  

 It is noteworthy that there is no proposal to amend the definition of “disqualified person”.  

 According to the Draft Bill, the proposed amendment will be deemed to have come into 

operation on the date of publication of the Draft Bill for public comment and will apply to 

unbundling transactions entered into on or after that date. This means that the proposed 

amendment will come into effect on 31 July 2020 and apply in respect in respect of 

unbundling transactions entered into on or after 31 July  

 

 Legal nature of the problem 

 According to the statement by the Minister of Finance in the budget speech delivered on 26 

February 2020, section 46(7) aims to limit the extent to which taxpayers can distribute tax-free 

shares in resident companies to non-residents.  However, in its current form it creates a 

loophole and in order to close the loophole, the section would be amended so that it applies 

irrespective of whether non-resident shareholders are connected to each other (emphasis 

added). 

 

 In the Draft Explanatory Memorandum to the Draft Bill (EM), it is stated that:  

“…These unbundling rules also contain anti-avoidance measures aimed at limiting or discouraging 

abuse by taxpayers from distributing shares on a tax neutral basis if the shareholders are not in the 

tax net. These anti-avoidance measures make provision for roll-over relief not to be granted if 

immediately after the distribution of shares in terms of an unbundling transaction, 20 per cent or more 

of the shares in the unbundled company are held by disqualified persons either alone or together 

with any connected persons (who is a disqualified person) in relation to that disqualified person” 

“…Government has noticed the increased use of the unbundling transaction provisions to erode the 

tax base in structures that use unbundling transactions to distribute shares of unbundled companies 

tax free to non-resident investors. In particular, the current anti-avoidance measure in unbundling 

transactions creates a loophole in that the 20 per cent exclusionary rule may not apply as intended 

to limit such transactions where non-residents shareholders are not connected persons in relation to 

each other. This implies that non-residents may collectively hold 20 per cent or more of the shares in 

the unbundled company, but to the extent that they are not connected, the anti-avoidance rule in 

unbundling transactions may not apply. The result is that in aggregate, the shareholding of 

disqualified persons immediately after an unbundling transaction may exceed the 20 per cent 

threshold that aims to curb the erosion of the South African tax base.” 
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 We note the specific reference to distributions being made in both the Minister’s tax proposals 

and the EM to distributions to non-resident shareholders. Nowhere is there a reference to 

avoidance associated with distributions to entities falling within paragraphs (ii) to (vii) of the 

definition of a “disqualified person”. This suggests that the Government’s concern is solely 

with regard to distributions to non-residents shareholders and not with distributions to the other 

entities. However, this is not reflected in the proposal as the Draft Bill does not propose an 

amendment to the definition of “disqualified person.”  

 Unbundling plays an important role in the cultivation of new businesses (which goes without 

saying but should be emphasised, creates new employment and economic capacity) and 

the retention of ownership by the shareholders who cultivated these new businesses.  Not 

only, but many public companies invest in, or build, new businesses – a process which requires 

time, patience, capital and strategic and commercial skill. Empirical data shows that new 

businesses have a much higher degree of success if supported by a strong and capacitated 

owner, rather than being on their own at start-up stage.  When these new businesses reach 

a state of maturity or independence, unbundlings are used to distribute the shares in the new 

businesses to the ultimate shareholders who took the risk in building these new businesses and 

who should see the realization of the value.  (An alternative would have been to dispose of 

these new businesses to third parties). Unbundlings provide for an appropriate and fair 

distribution mechanism. If unbundlings are removed as practical distribution mechanisms, 

companies will have less of an incentive to invest in new businesses. 

 Unbundling of underlying investments is often motivated by commercial decisions that can 

have a significant impact on shareholder value creation and economic progress of a 

country. The potential restriction of strategies based on or designed around these objectives 

can negatively affect local investment decisions and hamper economic growth. The 

proposed amendment in its current form will curtail the ability of South African listed 

companies to unlock value for their shareholders where the circumstances indicate that this 

would be an appropriate strategic step for a company to take, particularly if one has regard 

to the “all or nothing” effect of the section i.e. disqualifying the entire unbundling by a 

company and not just the unbundling to the disqualified persons. In effect, it will render the 

section superfluous as, in practice, having regard to the composition of shareholders of most 

listed companies, arguably no listed company would be able to unbundle shares to its 

shareholders without incurring massive tax cost in the form of capital gains tax and dividends 

tax.   In South Africa, where currently many underlying companies trade at significant 

discounts to their NAVs, unbundling’s are key corporate restructurings needed to release the 

trapped value for the same shareholder base which should be encouraged. 

 According to a report published by National Treasury in 2017, 38% of the companies listed on 

the JSE were owned by non-residents and 24.5% by retirement funds. Based on the report, a 

company listed on the JSE was, on average, owned at least 62.5% “disqualified persons”. In 

addition, its non-resident shareholders would incur a liability for securities transfer tax, a cost 

which in many instances would be significant.  In other words, if the proposed amendment is 

implemented as currently drafted, there would be no point in having section 46 in the Act. 

This will, in turn, discourage not only foreign investment in South African companies but also 

investment by entities such as retirement funds, public benefit organisations and mining 

rehabilitation trusts and companies.  It is not inconceivable, and in fact it is very likely (if the 

report referred to above is to be relied on), that a South African listed company could have 

at least 20% of its shares being held by entities falling within the definition of “disqualified 

person”.  The proposed amendment will undermine this investment decision as it creates 

uncertainty around whether or not a listed company has the ability to effectively unlock 

value for investors in the future.   
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 It is policy to encourage savings and therefore retirement funds enjoy preferential tax 

treatment. Returns on investment within the retirement funds are exempt to allow for optimal 

growth. The disallowance of the roll over relief for an unbundling because a retirement fund 

is the recipient of the shares appears contrary to this policy. Regulatory requirements / 

restrictions limit or prescribe the permissible investments that retirement funds can make. 

Retirement funds predominantly choose acceptable investments on the strength of the 

quality of the investment. They are not motivated by tax considerations, given their already 

preferential tax treatment. In the regulated listed environment, there can be no abuse. 

 The proposed amendment will defeat the purpose of other provisions of the Act such as 

section 10(1)(d), 30, 30A, 37A (which limits the investments which a mining rehabilitation 

company or trust may hold to, inter alia, financial instruments of a listed company). With 

specific reference to section 10(1)(d), the proposal seems to be counterintuitive; it goes 

against Government’s expressed desire to encourage retirement savings in the country. The 

disallowance of the roll over relief for an unbundling because these organisations / entities 

participate in the roll-over relief appears contrary to tax policy, especially if this was 

acceptable historically. 

 The unbundling of underlying investments is generally motivated by commercial decisions 

such as shareholder value creation. The proposed amendment will undermine the ability a 

JSE listed group to unlock value for investors by way of an unbundling. This can negatively 

affect the ability to attract foreign investment, local investment decisions and hamper 

economic growth. It could make it difficult for companies to raise foreign capital as they 

would need to be mindful of future implications that could arise if value was sought the be 

unlocked through an unbundling. 

 Proposed solution 

 Revert to the current version of the legislation.   

 Alternatively, amend the section so that: 

10.4.2.1 The proposed amendment only applies in respect of distributions to non-resident 

shareholders i.e. that only a distribution to non-resident shareholders, as opposed to 

distributions to all shareholders, will be disqualified from the roll over relief.  It is clear from 

the Minister’s speech and the EM that Government’s concern is with distributions to non-

resident shareholders;   

10.4.2.2 Section 46 does not apply to the extent of a distribution to non-residents i.e. not a 

complete denial of tax rollover relief. The hardship will still be suffered by the distributing 

company, who could be liable for the tax, but it will reduce the cost of unbundling, 

thereby making such a transaction more feasible; 

 In order to ensure the continued efficacy of the section, consideration should be given to 

increasing the threshold for exclusion from 20%. As stated in paragraph 10.3.5 above, it highly 

likely that a South African listed company will have more than 20% of its shares held by 

“disqualified persons”, and non-residents in particular. Keeping the threshold at 20% will 

severely hamper the ability of listed companies to unbundle and will render section 

superfluous. A blanket exclusion of the application of the rollover relief as opposed to 

targeting the specific abusive practices / specific base erosion concerns seems to be 

unwarranted given the potential consequences.  We emphasize that it is not desired or 

required to render the whole unbundling disqualified – rather set the tax arrangements for 

the ‘disqualified persons’.  But it is important that the legislation is drafted such that the 
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disqualified persons can be identified upfront, given the time line of the unbundling process 

and the consequences for the unbundling.  

 To the extent that any test is applied as to ‘disqualified’ persons, the effective date should 

be at a point in time where the board takes the decision to implement the unbundling. 

Shareholdings in public companies are dynamic and given that the timeline of an 

unbundling process is long, certainty is required upfront and should be catered for in the 

legislation.  

 An amendment that differ from the proposal in the draft bill should not be implemented with 

effect from 31 July 2020. If the section is amended in accordance with our proposal in 

paragraph 10.4.2 above (or in some other way differ from the draft bill), the amendment 

should apply with effect from 1 January 2021 and not retrospectively to 31 July 2020. Given 

the far-reaching consequences of the amendment, caution is warranted. An amendment 

of this nature should not be hastily introduced. 

 


