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LEGAL OPINION 

RE 

THE CONSTITUTIONALITY OF EXCLUDING CERTAIN ENTITIES 

FROM PAYING CERTAIN FEES I. R. O 

THE REGULATION OF GAMBLING & RACING 

 

BRIEF 

The Western Cape Provincial Parliament Standing Committee on 

Finance, Economic Opportunities & Tourism (“the Committee”) is 

currently considering the Western Cape Nineteenth Gambling and 

Racing Amendment Bill [B 1-2020] (“the Bill”). 

As part of its public involvement process, the Committee invited, and 

indeed received, oral and written submissions from interested 

parties in respect of the provisions of this Bill.  

Further to, and against the background of various submissions by 

stakeholders in the gambling and racing fraternity, to which the 

Western Cape Provincial Treasury provided responses, I was 

requested by the Committee to provide a Legal Opinion on the 

constitutionality or otherwise of the Bill, with particular reference to 

the provisions in the Bill that seek to provide for the imposition of 

the payment of fees in respect of certain industry participants.  
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A. THE WESTERN CAPE NINETEENTH GAMBLING AND RACING 

AMENDMENT BILL (“the Bill”) 

A perusal of the long title of the Bill indicates that the purpose of 

the Bill is to amend the Western Cape Gambling and Racing Act 

(1996), to provide that certain fees are to be paid to the Western 

Cape Gambling and Racing Board instead of into the Provincial 

Revenue Fund, to provide for casino operator fees, and to amend 

the provisions in Schedule II relating to limited gambling machine 

operator fees. 

Further, in the “Memorandum on the objects” of the Bill, as 

background, it is stated that the Western Cape Gambling and 

Racing Board (“the Board”), established by the Western Cape 

Gambling and Racing Act, (1996)(“the Act”), controls all gambling, 

racing and related activities. 

It is further stated that it is important that the costs of the Board are 

defrayed, that it is financially self-sufficient and that the industry 

pays for its own regulation. 

As a result, it is intended, through the enactment of this Bill, that the 

prescribed annual licence fees will now be payable to the Board 

instead of to the Western Cape Government. Further, the Bill now 

also provides for “casino operator fees” and “limited gambling 

machine operator fees” which will also be payable to the Board. 

Further to this background, the “Memorandum” also states that the 

objective of the Bill is to amend the Western Cape Gambling and 

Racing Act in order to promote and facilitate the financial self-

sufficiency of the Board. 

As stated, the Bill introduces a new casino operator fee. This fee will 

be levied annually and is introduced to ensure consistency with the 

operator fee levied upon limited gambling machine operators. The 
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levying of this fee is also, ostensibly, in line with the principle that 

“the industry pays for its own regulation”. 

Further, the Bill seeks to revise certain provisions relating to limited 

gambling machine operator fees. The payment of these fees also 

contributes towards defraying the costs of the Board, promoting and 

facilitating its financial self-sufficiency, and, again, is consistent with 

the principle that the industry pays for its regulation. 

Also, in respect of the financial implications of the Bill, the 

“Memorandum” informs that the prescribed annual licence fees 

(which will now be payable to the Board instead of the Western Cape 

Government), the new casino operator fees and the limited gambling 

machine operator fees are aimed at defraying the costs incurred by 

the Board in regulating the gambling sector in the province. 

As per the “Memorandum” it is estimated that the revenue to be 

collected from these fees will amount to approximately R30 million 

per annum payable to the Board. 

Together with the revenue of other prescribed fees, the Board is 

likely to be financially self-sufficient and less dependent on transfer 

payments from the Western Cape Provincial Treasury. 

In summary, then, and noteworthy from this “Memorandum” as well 

as the abovementioned background and objectives of the Bill, the 

following can be discerned as emanating from the Bill: 

a) The introduction of casino operator fees; 

b) The introduction of limited gambling machine operator fees; 

c) These fees to be payable directly to the Board; 

d) The Board’s stated aim to become financially self-sufficient; 

e) The premise for these objectives is ostensibly consistent with 

the Board’s adopted principle that “the industry should pay 

for its own regulation”. 
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B. SUBMISSIONS RECEIVED FROM INDUSTRY STAKEHOLDERS 

As indicated above, various stakeholders from the gambling and 

racing fraternity submitted oral and written input in respect of this 

Bill and these proposed amendments.   

Of note, and to the extent relevant to this Brief, the views of 

representatives of Tsogo Sun, Sun International and the National 

Gambling Board will be considered. 

 

 Sun International 

In paraphrase, in respect of the submissions received on behalf of 

Sun International, it is questioned why, while there are various 

industry operators that are regulated by the Board, and which take 

up the Board's resources, the Provincial Government of the Western 

Cape (“PGWC”), as per the intention of this Bill, only requires casino 

and limited pay-out machine operators to fund the operations of the 

Board. These other operators, according to Sun International, 

include gambling-related service providers, manufacturers, 

totalizers, bookmakers, etc. None of these industry operators 

regulated by the Board are required to contribute to funding the 

operations of the Board, although these industry operators are also 

regulated and, on the PGWC's reasoning, should be required to pay 

for their regulation. 

It is further argued, on behalf of Sun International, that there is an 

inherent problem with requiring only two categories of licensees 

under the Act to carry the burden of funding the Board. There is no 

apparent reason to burden only LPM route operators and casinos 

with this cost when there are many more bookmakers in the 

Province, for example. 
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 Tsogo Sun 

Also, on behalf of Tsogo Sun, the question is similarly raised as to 

why other categories of licensees have been excluded from having to 

pay operator fees if the purpose of these fees is to fund the Board’s 

operations?  

Moreover, there appears to be no rational basis for the fact that 

route operators and casino operators have been singled out under 

this Bill to shoulder the bulk of the revenue to be raised for the 

Board. 

It is further argued that it is arbitrary and irrational that fees are 

levied against route and casino operators and no other categories of 

licensees, as a result of which only route and casino operators are 

liable for the payment of fees to sustain the Board for the regulation 

of the entire gaming industry. 

 National Gambling Board 

For its part, briefly, the National Gambling Board alludes to the right 

to equal treatment which requires that all persons be treated equally 

before the law, without discrimination, stating that the principle of 

equality and non-discrimination guarantees that those in equal 

circumstances are dealt with equally in law and practice. 

 

C. RELEVANT LEGAL PROVISIONS 

The fundamental issues, therefore, conjured by this Bill, as well as by 

the various industry stakeholders, pertains to the “test for 

rationality”, and the notion of “equality before the Law”. 

More succinctly, and mindful of the attendant facts, it can be asked 

how the PGWC, charged to regulate an entire gaming industry, can 

seek to pass a law that impacts profoundly on only some participants 

in that industry, to the arbitrary exclusion of the other participants? 
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This issue, i.e. of differentiation between people or categories of 

people, has been raised and canvassed on countless occasions in our 

various Courts. 

In this regard, the Courts, as well as numerous academics, have 

developed a well-traversed body of legal substance which crisply 

unpacks and illuminates this notion of “differentiation”, and the 

nexus between a legitimate governmental purpose and the chosen 

means to give effect to that purpose. 

In the case of the National Society for the Prevention of Cruelty to 

Animals vs Minister of Justice and Constitutional Development 

(2015) the Court was seized with a constitutional challenge to 

Section 7(1)(a) of the Criminal Procedure Act 51 of 1977, (CPA) to 

the extent that this Section allows only a private person, and not also 

a juristic person, to institute a private prosecution. 

Its case can be summarised as follows: 

The Court held that Section 7(1)(a) differentiates between natural 

persons on the one hand and juristic persons on the other hand. 

There is no good reason for differentiating between the two classes 

of persons. As a result, the differentiation fails to serve a legitimate 

governmental purpose and is therefore irrational and non-compliant 

with the rule of law as an articulated standard in Section 1(c) of the 

Constitution (which provides for the supremacy of the Constitution 

and the rule of law). 

Further, the Court holds, the differentiation fails to render both 

natural and juristic persons equal before the law and specifically 

denies juristic persons equal benefit of the law, rendering the 

impugned provision non-compliant with the articulated standard in 

Section 9(1) of the Constitution (which provides that “everyone is 

equal before the Law and has the right to equal protection and 

benefit of the law”). 
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In its judgement the Court held that the Rule of Law is a founding 

value entrenched in Section 1(c) of the Constitution.  It encapsulates 

the Principle of Legality, and the requirement that the exercise of 

public power may not be arbitrary, but must be rationally connected 

to a legitimate governmental purpose. 

And, the Court holds, “…for purposes of this enquiry, if the 

differentiation fails to serve a legitimate governmental purpose 

then the differentiation is irrational and falls foul of the rule of 

law.” 

In another Constitutional Court case, namely Prinsloo v Van der 

Linde and another (1997), the Court held that when Parliament 

enacts legislation that differentiates between groups or individuals it 

is required to act in a rational manner. The Court said: 

'In regard to mere differentiation the constitutional State is 

expected to act in a rational manner. It should not regulate in an 

arbitrary manner or manifest "naked preferences'' that serve no 

legitimate governmental purpose, for that would be inconsistent 

with the rule of law and the fundamental premises of the 

constitutional State…” 

The test to determine whether Section 9(1) has been violated was 

set out as follows in the Prinsloo-case: 

“…the purpose of this aspect of equality is, therefore, to ensure that 

the State is bound to function in a rational manner. This has been 

said to promote the need for governmental action to relate to a 

defensible vision of the public good, as well as to enhance the 

coherence and integrity of legislation”, and that “… the new 

constitutional order constitutes 'a bridge away from a culture of 

authority … to a culture of justification…” 

In yet another matter, namely Glenister v President of the Republic 

of South Africa & others (2011), the Constitutional Court said: 
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“Under our Constitution, national legislative authority vests in 

Parliament.  However, in the exercise of its legislative authority, 

Parliament is bound only by the Constitution, and must act in 

accordance with, and within the limits of, the Constitution. But, like 

all exercise of public power, there are constitutional constraints that 

are placed on Parliament. One of these constraints is that “there 

must be a rational relationship between the scheme which it adopts 

and the achievement of a legitimate governmental purpose”.  

 

D.  THE SALIENT FACTS IN RELATION TO THE LEGAL PROVISIONS 

As stated above, the Bill, as per its text, its “Memorandum”, as well 

as its supporting oral submissions presented by the Provincial 

Treasury, provides for the introduction of a legislative scheme that 

will ensure that the Western Cape Gambling and Racing Board 

becomes financially self-sufficient. And, to this end, so it was 

submitted, the Bill provides for the introduction of certain operator 

fees to be paid directly to the Board, as a means, partly, for the 

“industry to pay for its own regulation”. 

From these submissions, it appears that the primary purpose for this 

intended legislation, is the Board’s goal of financial independence.  

It is further submitted that, in its pursuit of this objective, and 

premised on its adopted working principle that the “industry must 

pay for its own regulation”, the Board elected to introduce and raise 

certain operator fees. 

More succinctly put: The Board’s goal is to become financially self-

sufficient; the means to this end is to introduce and raise fees 

directly payable to it. 

As an eventual corollary of this objective, the Board would in due 

course in effect “financially divest” from the Provincial fiscus. 
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 Provincial Treasury 

In response to the questions raised by the industry stakeholders that 

they are being unfairly singled out, Provincial Treasury proffered the 

following: 

Rationality is an analysis of the relationship between the 

means and ends; i.e. whether they are rationally connected to 

one another. There is a need to defray the costs of the Board 

(the ends/objective) and, in the circumstances, Provincial 

Treasury has proposed the introduction of the fees set out in 

the Bill, which are capable of achieving this objective (the 

means). There is thus a rational connection between means 

and ends. 

In support of this contention, Provincial Treasury refers to two 

Constitutional Court cases, namely the New National Party of South 

Africa v Government of the Republic of South Africa and Others 

(1999) and United Democratic Movement v President of the 

Republic of South Africa and Others (2002).  

So, mindful of the reasoning of the Provincial Treasury, as well as the 

cases they seek to rely on, the following scenario is observed: 

a) The objective of the Board is to become financially self-

sufficient; 

b) To this end it needs funding; 

c) The means the Board then chose to use, to obtain its funding, is 

to introduce and raise certain operator fees; 

d) This, according to the Board, is therefore the rationale that the 

“end justifies the means.” 

In support of this rationale, Provincial Treasury offers the case of the 

Law Society of South African and Others v Minister for Transport 

and Another (2010), where the Constitutional Court stated the 

following: 
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“…the requirement of rationality is not directed at testing whether 

legislation is fair or reasonable or appropriate. Nor is it aimed at 

deciding whether there are other or even better means that could 

have been used. Its use is restricted to the threshold question 

whether the measure the lawgiver has chosen is properly related to 

the public good it seeks to realise”. 

It is however respectfully submitted that, by invoking those 

particular cases, not only did the Provincial Treasury miss the 

fundamental point in respect of those Court cases, but, in doing so, 

they also fail to substantively respond to the essence of the concerns 

raised by the representatives from industry. 

In this regard, I offer the following submissions: 

Firstly, in seeking to meet its objective of financial self-sufficiency, 

the Board can utilise any and various means to do so; 

Secondly, the actual means chosen and utilised by the Board, 

appears to be the introduction and raising of operator fees; 

Thirdly, the particular “means” chosen by Provincial Treasury is not 

under fire; 

Fourthly, what is in fact under fire is the fact that the “means” 

chosen by Treasury is directed only at certain, and not all, industry 

players; 

Fifthly, it may indeed be that the means utilised by Treasury is in fact 

“fair, reasonable and appropriate” (as per the above mentioned 

case quoted by Treasury), but, it is submitted, to direct this “fair and 

appropriate means” to only some in the gaming fraternity, creates 

an irrational differentiation between those affected, and those 

excluded, and in fact not only increases the financial burden on 

some, but also undermines the very purpose that Treasury 

presumably wants to achieve (i.e. raising maximum funds)   
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But more, in respect of achieving that purpose, in one of its 

presentations dated the 9th June 2020, an Official from the Provincial 

Treasury said: 

“Creating an independent agency is no easy task and requires 

among others, providing a reliable source of funding, usually 

earmarked levies on regulated firms or consumers. Appropriate 

funding is essential to determine the extent to which the regulator 

can carry out its mandate and act independently. For regulators 

that are funded through fees, an appropriate cost-recovery 

mechanism is essential to set the “right” fee and avoid a regulator 

that is under-funded, captured by industry or undermined by the 

executive…” 

Again, if it is Treasury’s stated purpose that: 

a) The Board seeks financial self-sufficiency; 

b) The means to effect this purpose is to raise certain fees; and 

c) The industry should pay for its own regulation,  

there seems to be a glaring incongruence between achieving 

that purpose (of raising funds industry-wide) yet deliberately 

excluding the vast majority of those who can actually 

contribute to realise that purpose. 

If the purpose is to ensure that the industry pays for its regulation, 

one would have thought or expected, I submit, that Treasury would 

have sought to cast its financial net as wide as possible for maximum 

yield. 

It is submitted that it is the absence of that wide, all-encompassing 

net that undermines and negates Treasury’s stated objective, and 

that, accordingly, renders the differentiation arbitrary and irrational. 

The nett result of this exclusion of others will simply impose, as a 

consequence, a bigger financial burden on the few who are in fact 

included for fee-paying obligations. 
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In this regard, the observation by the National Gambling Board is 

useful, where it states in its submissions that: 

“…the proposed LPM operator fee will adversely impact Site 

Operators, as the Route Operators will have the additional cost 

passed on Site Operators. The Western Cape Gambling and Racing 

Board must provide measures to protect the Site Operators from 

having the cost passed on to them as this will reverse the gains of 

transformation and creates higher entry level barriers for new 

entrants to the gambling industry…” 

It is submitted that it may very well be that the “means” utilised by 

Treasury is the most effective, reasonable and appropriate means, to 

obtain its objective. 

It may also very well be that the “means” utilised is rationally linked 

to the achievement of a legitimate government purpose. 

However, it is argued here that, in giving effect to this ostensibly 

legitimate “means”, and only applying it to some in the industry, the 

arbitrary exclusion of others from fee-paying obligations creates a 

basis for differentiation that may not be immune from legal 

challenge. 

In Weare & Another vs Ndebele (2008), citing with approval the 

findings in Prinsloo v Van der Linde, the Court held that the question 

is not whether the government could have achieved its purpose in a 

manner the Court feels is better or more effective or more closely 

connected to that purpose. The question is whether the means the 

government chose are rationally connected to the purpose, as 

opposed to being arbitrary or capricious. 

In one of its responses, and as an attempt to motivate for the 

exclusion of other participants, Provincial Treasury offered the 

following: 
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“…the Casino and LPM sectors of the gambling market are by far 

the largest components. Moreover, regulatory compliance 

monitoring burden is skewed heavily towards Casinos and LPMs, 

rather than bookmakers. The inclusion of the bookmaker’s licensees 

could still be considered. Both the bookmakers and the Totalisator 

have not been considered at this stage, but have not been ruled 

out. This is because the structure of bookmakers is different and 

could be sensitive to possible relocation to other provinces. In 

addition, a transfer is made to Kenilworth Racing to assist in 

funding the hosting of horse races…” 

On the face of this response, it is clear that the “exclusion” of certain 

industry participants is not for “fundamental” reasons or in any way 

based on principle. 

On the contrary. It appears it is merely based on timing, and on 

short-term expediency, since their inclusion “could still be 

considered”, and has not been ruled out “at this stage”.  

It is therefore submitted that Treasury, in seeking, here and now, to 

pass this Bill at this stage, is labouring under a self-imposed 

imperative.  

 

E. CONCLUSION 

 

1. Mindful that the exercise of public power may not be 

arbitrary, but must be rationally connected to a legitimate 

governmental purpose; 

2. Mindful further that when Parliament enacts legislation that 

differentiates between groups or individuals, it is required to 

act in a rational manner; 

3. Mindful further that the constitutional State should not 

regulate in an arbitrary manner or manifest "naked 

preferences'' that serve no legitimate governmental purpose; 
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4. Mindful further that the State is bound to function in a 

rational manner, and “to enhance the coherence and 

integrity of legislation”; 

5. Mindful further that it is irrelevant whether there are better 

“means” to be utilised, but rather “whether the measure the 

lawgiver has chosen is properly related to the public good it 

seeks to realise”, 

And whereas: 

a) The Bill seeks to obtain financial self-sufficiency; and 

Whereas further 

b) The means adopted to give effect to this purpose is to 

introduce and raise certain fees; and 

Whereas further 

c) Fees so introduced and raised are only in respect of some 

industry players; and 

Whereas further 

d)  The exclusion of other industry players are for reasons of 

“timing” and “expediency”; and 

Whereas further 

e) The means provided for in the Bill effectively limit the financial 

reach of the Board, and accordingly undermines its own stated 

purpose, 

I accordingly make the following submissions: 

1. It is submitted that the Bill, by seeking to impose certain fees 

on only some in the gaming fraternity, to the exclusion of the 

majority, undermines and negates its own stated purpose of 

eventual self-sufficiency; 

2. It is further submitted that this exclusion of others from the 

reach of the Bill is not rationally linked to its stated purpose, 

and undermines the objective of “the industry must pay for its 

own regulation”; 
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3. It is further submitted that this deliberate exclusion is arbitrary 

and irrational, and may fall foul of the “principle of legality”. 

 

I advise accordingly. 

 

Submitted by: 

Adv. RDJ Maasdorp 

1st October 2020 
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