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Summary of the Children’s Amendment Bill [B18 – 2020]
05 October 2020

1. INTRODUCTION
This paper aims to provide a summary of the Children’s Amendment Bill. It mainly focuses on amendments that have significant policy implications and not on technical amendments.
In summary, the Bill makes the following amendments that have policy implications:

· Amendment of section 150, which adds under definition of a child in need of care and protection, unaccompanied migrant child from another country, a victim of trafficking or a child who has been sold by a parent, care-giver or guardian.

· Amendment of section 159 of the Act. This section initially stipulated that a court order is renewed every 2 years. The amendment makes a provision for a court to issue an interim order whose duration will not exceed 6 months. The amendment seeks to provide a legal solution which the North Gauteng High Court ruled that the department and Parliament should provide to address challenges (backlog) in the foster care system. 

· Amendment in section 167 of the Act, which is amended by replacing 6 months with 72 hours. This seeks to reduce the time a time may be in a temporary safe care without a court order. This aligns with amendments in section 159, in cases where a child will need to be placed in the foster care system. 

· Amendments in sections 193, 215, and 78 make it possible for conditionally registered partial care and alternative care centres to be funded. These amendments speak to the department’s policy shift which aims at assisting centres that are struggling to comply with norms and standards, mainly due to challenges related to availability of resources and appropriate infrastructure. Also, the amendments require MEC of social development to prioritise funding of partial care centres located in rural areas or in the poverty declared wards. 

· Amendment to section 233, which requires a child-parent to be assisted by either parents, guardian or a court in a decision gives a child for adoption. 

· Deletion of section 249. In essence the deletion removes any costs associated with adoption services, particularly section 2(a)(i – iii)(b – g) of the Act. 

· Amendment of Section 250, which adds state social worker to a list of persons who may provide adoption services.

· Amendment of section 111, which introduces a Registrar of the National Child Protection Register, who will be in charge of the management of the National Child Protection Register. This was before done by the Director-General of the department.   

· Amendments to sections 260 and 262, which gives the Central Authority of the Republic a right to withdraw an accreditation to provide inter-country adoption services, enter into an adoption working agreement with the central authority of another convention country and withdraw its consent to the adoption of the child at any time before the order for adoption is granted by the court, respectively.

· Amendments to section 92 obliges the In terms of infrastructure amendments, the DSD will have to engage with the municipalities to address infrastructure issues and prioritise poor rural and underserviced communities. The DSD will also have to prioritise allocation of resources to those communities. Therefore, Parliament will need to monitor progress for infrastructure development and provision of resources in those communities. 

2. SUMMARY OF AMENDMENTS ON PARENTAL RESPONSIBILITIES 

· Section 19 of the Act is amended in order to provide clarity with regard to guardianship and parental responsibilities and rights of the biological father of the child. It is hereby amended by the substitution in subsection (2) for paragraph (b) of the following paragraph, which provides that ‘‘the biological father of the child does not have guardianship in respect of the child in terms of section 20 or 21,’’. 

This section also adds an insertion of heading of Part 1A after section 21 in Act 38 of 2005. 

Furthermore, Section 22 of the principal Act is amended by the insertion after subsection (2) of subsection (2A), which provides that “A child who is the subject of a parental responsibilities and rights agreement, must be given the opportunity to express his or her views regarding the content of such agreement, provided that he or she is of sufficient maturity and mental capacity to do so.’’
· Section 46 of the Act is amended by the insertion in subsection (1) after paragraph (c) of paragraph (cA), which stipulates that, “an order for the assignment, exercise, extension, restriction, suspension or termination of parental responsibilities and rights in respect of a child;’’.

3. SUMMARY OF AMENDMENT ON PARTIAL CARE INCLUDING EARLY CHILDHOOD DEVELOPMENT 
3.1 Summary of the existing sections/subsections in the Principal Act 
· Chapter 5: Partial Care

Chapter 5 of the Act focuses among others, partial care, partial care facility to be registered, national norms and standards for partial care, conditional registration, appeal against and review of certain decisions, assignment of functions to municipality. 

· Chapter 6: Early Childhood Development

The following are some of the sections found in Chapter 6 of the Act, namely: early childhood development, norms and standards for ECD programmes, ECD programmes to be registered, application for registration and renewal of registration, conditional registration, appeal against and review of certain decisions and assignment of functions to municipality. 

Parental Responsibilities falls under Protection of Children. This part deals with application to terminate or suspend parental responsibilities and rights and consideration of application to terminate or suspend parental responsibilities and rights. 

3.2 Summary of amendments 
i) Amendments to Partial Care Section:

· Section 78 of the Act is amended by the insertion after subsection (3) of the following subsection: ‘‘(3A) A partial care facility registered with conditions qualifies for funding notwithstanding only partial compliance with the prescribed national norms and standards.’’; additionally, by the substitution for subsection (4) of the following subsection which indicates that ‘‘(4)  The MEC for social development may prioritise and fund partial care facilities and services— 
(a) in poverty declared wards in a province, taking into consideration the national and provincial strategies contemplated in section 77 and in communities where families lack the means of providing proper shelter, food and other basic necessities of life to their children; and
(b) to make facilities accessible to children with disabilities.’’; and
(e) by the insertion after subsection (4) of the following subsection: ‘‘(5) The funding for infrastructure of partial care facilities does not apply to private homes of registered non-profit organisations, private homes in general, business properties or properties not owned by a non-profit organisation.’’. This is to limit funding for infrastructure to government properties.

ii) Amendments to Early Childhood are as follows:
· Section 91 of the Act is hereby amended for the purpose of including the provision for children with disabilities. It is amended by the substitution for subsection (1) with  the following : ‘‘(1) Early childhood development, for the purposes of this Act, means the process of emotional, cognitive, sensory, spiritual, moral, physical, social and communication development of children from birth to school going age and  by adding  or in the case of a child with developmental difficulties and disabilities, until the year before the child enters school.’’
It is also amended by the deletion of subsection (2) - section 2 focused on the promotion of ECD and services provided by a person other than a child’s parent. 
It is further amended by the substitution for subsection (3) of the following subsection which stipulates: ‘‘(3) An early childhood development programme, as prescribed, is a program that provides one or more forms of daily care, development, early learning opportunities and support to children from birth until school-going age.’’.
· Section 92 of the Act is amended to enforce the minister to consult all relevant stakeholders to develop a comprehensive national strategy  aimed at securing a properly resourced, coordinated, managed and inclusive early childhood development system. The amendment is as follows: 

(a)
 by inserting a new subsection that the Minister “must”, after consultation with any other relevant Ministers, relevant stakeholders and relevant civil society organisations. 

(b) 
by the substitution in subsection (2) for paragraph (a) of the following paragraph:

Which adds, ‘‘(a) maintain a record of all the early childhood development programmes registered in the province with specific mention of inclusive programmes;

· Section 93 of the Act is hereby amended by the insertion after subsection (3) of subsection (3A) which stipulates that, ‘‘A conditionally registered early childhood development programme may qualify for funding nonetheless only partial compliance with the prescribed national norms and standards.’’

It is also amended by the substitution in subsection (4) for the words preceding paragraph (a) of the following words: ‘‘The MEC for social development may prioritise and fund early childhood development programmes—’’
It is further amended by the substitution in subsection (4) for paragraph (a) of the following paragraph:

‘‘(a) in poverty declared wards in the province, taking into consideration the national and provincial strategies contemplated in section 92 and in communities where families lack the means of providing proper shelter, food and other basic necessities of life to their children; [and]’’; and by the insertion in subsection (4) after paragraph (a) of paragraph (aA), which inserts, “in rural areas”. 
· Section 94 of the Act is amended by the insertion in subsection (2) after paragraph (f) of the following paragraph: ‘‘(g) relevant qualification, skills and training are required for early childhood development programmes.’’
AMENDMENTS TO PART 2 OF THE ECD: 

Section of 103 is amended by inserting the integration of sections 91 to 102 of the principal act. Below is the list of sections inserted after the section 103 of the Principal Act:
103 A. Provision of early childhood development centre,
103 C. Early childhood development centre to be registered,
103 D. Application for registration and renewal of registration of early childhood development centre,
103 E. Consideration of application,
103 F. Conditions for registration of early childhood development centre,
103 G. Cancellation of registration,
103 H. Notice of enforcement, 
103 I. Appeal and review of certain decisions,
103 J. Record, inspection and provision for early childhood development centre,
103 K. Assignment of functions to municipality,
103 L. Serious injury, abuse or death of child in early childhood development centre, and
103 M. Regulations

4. SUMMARY OF AMENDMENTS ON ALTERNATIVE CARE INCLUDING FOSTER CARE 
4.1 Summary of the existing sections/subsections in the Principal Act 
Chapter 9 of the Act is divided into Part 1 and Part 2. Part 1 deals with identification of a child in need of care and protection, removal of a child to a place of safety by a court order or without a court order. Part 2 deals with court processes with regard to placement of a child in need of care and protection in alternative care in child and youth care centres, foster care and drop in centres.  

4.2 Summary of amendments 
Amendments to Part 1
· Section 150 (a) of the Act is amended by the substitution in subsection (1) with paragraph (a), which inserts to the definition of a child in need of care and protection, “has no parent, guardian, family member or care-giver who is able and suitable to care for that child.” 
This section is also amended by the insertion after paragraph (i) of paragraph (j – l), which add that a child in need of protection includes an unaccompanied migrant child from another country, a victim of trafficking or a child who has been sold by a parent, care-giver or guardian.
Amendments to Part 2
· Section 156 of the Act is amended by the substitution in subsection (1) of paragraph (cA), which stipulates that a child can be placed in the care of a foster parent or family member, if the court finds that such person is a suitable person to provide for the safety and well-being of the child.
· Section 159 of the Act is amended by the insertion after subsection (2) of subsection (2A), which provides for the court to extend an alternative care order that has lapsed or make an interim order for an order not exceeding six months on good cause shown.
· Section 167 of the Act is amended by the substitution for subsection (2) with subsections (2)(a – c), which stipulates that a child may not be in temporary safe care for longer than 72 hours, replacing six months, without a court order. A court may also not grant an order for a period longer than six months at a time.  The amendment also stipulates that a child may be in foster care or a registered child and youth care centre without a court order placing the child in such care.
·  Section 170 of the Act is amended by the substitution for subsection (4) (a, b) (i, ii), which stipulates that a social worker or police should ensure the safety or well-being of a child who has absconded from an alternative care 
The same section is amended by the insertion after subsection (5) with subsection (5A)( a – b), which  stipulates that a child who had been apprehended within 48 hours from absconding or has returned on his her own accord should be assessed by a designated social worker or a social worker within the child and youth care centre without delay to establish reasons for absconding. The amendments also provide that a social worker my make written recommendations to the provincial head of social development regarding transfer of the child to another form of alternative care or the discharge of the child from an alternative care.
· Section 183 of the Act is amended by the substitution in subsection (1) with paragraph (a), which stipulates that an organisation operating or managing a cluster foster care scheme must register as a designated child protection organisation within two years of this amendment coming into operation. This replaces “…must be a non-profit organisation registered in terms of the Non-Profit Organisations Act, 1997 (Act 71 of 1997)”. 
· Section 185 of the Act is amended by the substitution of subsection (2) with subsection (2), which stipulates that not more than six children may be placed in foster care with a single person or two persons sharing a common household.
· Section 193 of the Act is amended by the insertion after subsection (3) of subsection (3A), which stipulates that the MEC for social development may determine whether a registered child and youth care centre qualifies for funding nothwistanding only conditional compliance with prescribed national norms and standards. 
· Section 194 of the Act is amended by the substitution of subsection (1) to require the Minister to determine norms and standards in consultation with Ministers of Basic Education, Higher Education, Science and Technology, Public Works and Infrastructure, Cooperative Governance and Traditional Affairs and any other Minister, MEC for social development, stakeholder and civil society organisation that has an interest in the matter.
· Section 205 of the Act is amended by an insertion that a department, municipality or designated child protection organisation operating a child and youth care centre who voluntarily closes such a centre must within 90 days prior to such closure submit a report to the provincial head of social development that details the arrangement made for children who had been resident at the centre. 
· Section 215 of the Act is amended by the insertion after subsection (3) with subsection (3A), which stipulates that a conditionally registered drop-in-centre may qualify for funding nothwistanding only partial compliance with the prescribed national norms and standards. 
The same section is amended by the substitution in subsection (4) for the words preceding paragraph (a), which stipulates that the “MEC for social development may prioritise the funding of drop in centres.” 

The section is also amended by the substitution in subsection (4) with paragraph (a), which stipulates that the funding for drop in centres must be prioritised “in poverty declared wards in the province, taking into consideration the national and provincial strategies”. 
5. SUMMARY OF AMENDMENTS ON ADOPTION 
5.1 Summary of the existing sections/subsections in the Principal Act 
Chapter 15 of the Principal Act makes provisions for adoptions. Sections 228 – 231 give legal requirements of adoptions with regard to a child who may be adopted and who may adopt a child. Section 232 – 249 stipulate administrative and judicial processes that must be followed in the adoption processes. These include maintenance of a Register on Adoptable Children and Prospective Adoptive Parents (RACAP) by the Director-General, consent to adoption, post adoption agreements, freeing orders, consent of a parent or guardian, notice to be given of proposed adoption, applications and consideration of applications, recording of adoption in births register and adoption costs.  Sections 250 and 251 stipulate persons allowed to provide adoption services. Section 253 legislates that the Minister in consultation with the Minister of Justice and Constitutional Development develop regulations dealing with adoptions.
Section 15 of the Act provides legal framework for inter-country adoptions.

5.2 Summary of amendments 
· Section 232 of the Act is amended by an insertion of sub-clause 232(c), which provides for adoptable children to be matched with prospective adoptive parents.
· Substitution of section 232(3) of the Act with clause 3 (a-j). The main amendment in this section pertains to the removal of a child’s and prospective adoptive parent’s names from RACAP.
· Section 233 of the Act is amended by substitution of section (1) with paragraph (a) which makes it a legal requirement that a child-parent is assisted by either each parent, guardian or the children’s court in making a decision with regard to the best interest of the adoptable child and child-parent. This is in relation to a child-parent’s decision to give a child for adoption. 
· Section 236 of the Act is amended by the substitution in subsection (1) with paragraph (a), which stipulates that a person is incompetent to give consent, due to mental illness or a mental health disability supported by a report from s suitably qualified person in accordance with the Mental Health Care Act (No. 17 of 2002).

· Section 236 is also amended by insertion after subsection (3) of paragraph (c) which makes it unnecessary for the father of the child to give consent if the child was conceived as a result of the mother being victim of human trafficking. 
· Section 249 of the Act is deleted. In essence the deletion removes any costs associated with adoption services, particularly section 2(a)(i – iii)(b – g). 
· Section 250 of the Act is amended by insertion in subsection (1) after paragraph (d) of paragraph (e), which adds “a social worker by employed by the Department of Social Development or a provincial department of social development” to the list of persons who may provide adoption services.
· Section 252 of the Act is amended by substitution of subsection (2) with paragraph (b) which provides that a notice of adoption should be given by a social worker responsible for adoptions and removes “child protection organisation accredited to provide adoption service”. 
· Section 260 of the Act is amended by an insertion after subsection (3) with subsection (3A), which gives the Central Authority of the Republic a right to withdraw an accreditation to provide inter-country adoption services.
The same section is amended by the insertion after subsection (2) with subsection (3), which gives the Central Authority of the Republic a right to enter into an adoption working agreement with the central authority of another convention country. 
· Section 262 of the Act is amended by substitution of subsection (6) with subsection (6)(a), which gives the Central Authority of the Republic a right to withdraw its consent to the adoption of the child at any time before the order for adoption is granted by the court. This replaces “within a period of 140 days from the date on which it has consented to the adoption”.  

· Section 271 of the Act is amended by the insertion after subsection (1) with subsection (1A), which provides for the return of a child to the country of origin if the adoption application is refused by a children’s court. In addition, insertion is made after subsection (2) of subsection (3), which provides for the Central Authority to refer a case to a competent court for determination. This relates to a case where the Central Authority does not recognise guardianship of a child that has been granted by a convention country or non-convention country.
· Section 278 of the Act is amended by the insertion of section 278A(1), which stipulates that an application for a return of a child must be urgently lodged in the relevant division of the High Court or a court having jurisdiction and must be concluded within six weeks from the day of filing.  The appeal should be also concluded within six weeks.
6. SUMMARY OF AMENDMENTS ON CHILD PROTECTION – NATIONAL CHILD PROTECTION REGISTER  
6.1 Summary of the existing sections/subsections in the Principal Act

Chapter 7 of the Principal Act deals with protection of children and it is divided into Part A and B of the National Child Protection Register. 

6.2 Summary of amendments 
· Section 111 of the Act is amended by the insertion of subsection (3) which provides for the Director General to designate an official from the department as the Registrar of the National Child Protection Register. Subsequent sections, 117, 122, 125, 126 and 127 are amended by substituting “Director- General” with the Registrar of the National Child Protection Register.  
7. COST IMPLICATIONS OF THE BILL
Adequate funding for the implementation of the norms and standards will be required especially for the rural areas.  In terms of the memorandum of Bill no additional allocation is needed for the implementation of the Bill as it is part of the operational expenditure of the Department. The total expenditure towards implementation of the Bill is expected to be R32.4 billion in 2020/21 and will increase to R58.3 billion in 2028/29. However, significant cost implications are expected for provinces as they are implementers of early childhood centres.

8. CONCLUSION
The Children’s Amendment Bill introduces very important amendments which have significant implications. Most importantly, it seeks to provide a legal solution to the challenges faced in the foster care system. Some of the amendments, for example removal of adoption fees, may attract a lot of interest from affected parties. The Committee may need to be thoroughly briefed by the department as to the reasons that necessitated this amendment and implications of the deletion of this section. 
The Bill also makes amendments with regard to Early Childhood Development programme. This is during the transition period when this programme is being moved to the Department of Basic Education. Again, the Committee may need to be clarified on the implications of the amendments during this period. 
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