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MEMORANDUM

TO:

Mr M Mapulane, MP: Chairperson, Powers and Privileges Committee
COPY:
Mr M Xaso, Secretary to the National Assembly 
Ms R Begg, Division Manager – Core Business Support

Dr N Ismail, Undersecretary: Research and Parliamentary Practice, NA: Research and Parliamentary Practice
                    
FROM:
Z Adhikarie, Chief Parliamentary Legal Adviser
DATE:

25 August 2020
REF NO:
91 / 2020
SUBJECT:
Summary of external legal opinion on the Incident during the State of the Nation Address of 13 February 2020 
PURPOSE
1. This memorandum provides a summary of the external legal opinion concerning the SONA incident referred to the Powers & Privileges Committee (the Committee): namely; whether the incident constitutes contempt of Parliament as contemplated in the Powers, Privileges and Immunities of Parliament and Provincial Legislatures Act 4 of 2004 (“the Act”).  
BACKGROUND
2. The events of the ‘SONA incident’ of 13 February 2020 was referred to the Committee for deliberation and report. 
3. The Committee viewed a recording of the SONA incident and because members of the Committee had divergent views on whether the conduct of the members constituted contempt of Parliament, authorisation was obtained to procure an external legal opinion.

SUMMARY OF THE EXTERNAL OPINION
4. The questions for determination were –

4.1 whether the Committee has jurisdiction to consider the complaint; and 

4.2 whether the incident constituted contempt of Parliament as contemplated by the Act.  

5. On the latter question, Counsel points out that the Schedule to the Rules of the National Assembly envisages a procedure whereby members are given an opportunity to put their version of events to the Committee before any determination can be made whether the conduct amounts to contempt of Parliament. He therefore avoids making a premature pronouncement, but emphasises that the Act envisages that conduct that falls within section 13 of the Act, and specifically read with the relevant parts of section 7 would constitute contempt.  He emphasises the relevant parts of section 7 that may find application as:
“7 Prohibited acts in respect of Parliament and members 

A person may not-

(a) improperly interfere with or impede the exercise or performance by Parliament or a House or committee of its authority or functions;…

(e) while Parliament or a House or committee is meeting, create or take part in any disturbance within the precincts…”
6. In other words, Counsel is of the view that on the facts presented thus far, sections 7(a) and/or (e) of the Act may be of relevance in the determination. 
7. On the question about whether the Committee has jurisdiction, he analysed National Assembly Rule 214.
8. In terms of the Rule 214, the Committee must consider any matter referred to it by the Speaker relating to contempt of Parliament. Upon receipt of a matter relating to contempt of Parliament, the Committee must deal with the matter in accordance with the procedure contained in the Schedule to the Rules of the National Assembly.  Further, the committee must table a report in the Assembly on its findings and recommendations in respect of any alleged contempt of Parliament, as defined in section 13 of the Act.
9. In terms of Rule 214, following the Speaker’s referral to the Committee, the Committee must deal with the matter in accordance with the procedure as contained in the Schedule to the Rules.  The jurisdiction of the committee, is thus premised on the Speaker’s referral, read with Rule 214. 

10. Counsel was of the view that although the question for consideration is to determine whether the conduct amounts to contempt, no definitive answer could be given, at this stage, because the version of events of those to be charged have not been provided as envisaged by the procedure contained in the Schedule to the Rules. 
11. The Committee cannot make such a determination at this juncture as it is not possible at this stage to finally determine whether there has been a contravention of the Act or Rules. 

CONCLUSION
12. Counsel concludes that Rule 214 read with the Schedule – “Procedure to be followed in the investigation and determination of allegations of misconduct and contempt of Parliament” should first be followed. 
13. Further, counsel advises that only once the procedure is followed, can a determination be made whether the conduct, in light of any explanation that may be proffered, amounts to contempt as envisaged in terms of section 13 read with section 7 of the Act.

RECOMMENDATION
14. It is recommended that the procedure as envisaged in the Schedule to the Rules be followed before a determination whether the conduct complained of constitutes contempt can be made. At any stage in the process, it will be open to the committee to get the view of counsel.
15. Should you require any further assistance please do not hesitate to contact our Ms T Gangen.

Signed Electronically
-----------------------------------------------

Adv Z Adhikarie

Chief Parliamentary Legal Adviser
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