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1. INTRODUCTION

The Commission for Gender Equality (Commission) is an independent statutory body established in terms of Chapter 9 of the Constitution of the Republic of South Africa, 1996 (Constitution). The Commission has a mandate to promote and protect gender equality in government, civil society and the private sector. 
To this end, the Commission for Gender Equality Act No. 39 of 1996, as amended (CGE Act) gives the Commission the power to monitor and evaluate policies and practices of organs of state at any level, statutory bodies and functionaries, public bodies and authorities and private businesses, enterprises and institutions in order to promote gender equality and make any recommendations that the Commission deems necessary. 
The Commission also has the powers to evaluate any act of parliament, make recommendations to parliament or any legislature with regards any law affecting gender equality or the status of women, and may recommend to parliament the adoption of new legislation which will promote gender equality; the status of women and children.

The CGE welcomes the opportunity to make inputs into the amendment of section 25 of the Constitution of the Republic of South Africa, 1996 Bill. 
2. Background 
South Africa ushered into democracy in 1994. In this context it is almost 26 years since South Africa ousted a racist apartheid system that excluded South Africans, and particularly women, of land rights. Post democracy South Africa is known as one of the most unequal countries in the world with more than half the country still living below the national poverty line and most of the nation's wealth remains in the hands of a small elite. Most South Africans are disenfranchised from owning land and the worst off are women. Land is considered the most fundamental resource to women's living conditions, economic empowerment and, to some extent, their struggle for equity and equality. Research studies reveal that more than 60% percent of women in Southern Africa are dependent on land for their livelihoods.
 Despite the importance of land to women in the sub-region, their land rights are still largely discriminated against. A combination of statutory and customary laws favouring male ownership of property disadvantage women's rights to own land.

In a WILSA study of Women and Land in Southern Africa the legal and factual situation regarding women’s access to land as a resource in Southern Africa generally, was found to be problematic. The findings were that:

“A critical analysis on the ground in all the seven countries shows that there are no tangible programmes that have been put in place to facilitate women’s access to land. In the area of the law, 
although changes in the legislation in some countries provide for equal access to land for women and men, traditional and cultural structures have effectively barred women from acquiring land in rural areas. The WLSA studies reveal that customary law; conservative attitudes and behaviours further prevent women from enjoying their full land rights.

In addition, women’s own submissive attitudes to male domination and their lack of enlightenment due to poor education also contribute to their failure to acquire land. Lack of access to credit and banking services is one of the other main constraints to both acquisitions of land and increasing women’s productivity. The situation of lack of access to credit is further compounded by the general poverty situation of women in Southern Africa. Poverty is directly linked to the absence of economic opportunities and autonomy, lack of access to economic resources, lack of access to education and support services and their minimal participation in the decision-making process.

The gendered nature of society also negatively affects women’s access to land resources in general. The gender dynamics in social relations at a family level depict a blatant imbalance of power, which has a bearing on whether a woman can access land.”
It is trite to state that the legal system of the past has largely failed to benefit most South African women. In particular, black, working class and poor women living in rural areas have been marginalized, both by the so-called Westernised system of justice and the customary structures. The socio-economic and legal position of black women in South Africa has been shaped by apartheid policy, customary and religious law and more recently by political reform. On the one hand, women have been marginalized and denied access to justice, while on the other hand, accessing justice is viewed as a fundamental human right. For black women living in rural areas however, accessing justice has been particularly difficult because of their socio-economic circumstances, low levels of literacy, discriminatory cultural practices, infrastructure and so on. 
Hence, the principles entrenched in the Constitution, particularly, the substantive equality principle is crucial to ensure the transformation of the status and lives of women. From this, the Commission embarked on a campaign called One Woman, One Hectare of Land’. The campaign aimed to mainstream gender equality and proposed that the State should allocate one hectare of land, for the growing of food, to the poorest rural female-run households.  The Commission asserts that this would have helped alleviate poverty and empower rural women. The Commission asserts further that where women had land, their families generally were better nourished, better educated and able to move on. Land rights should be passed on officially to such women and they should then be able to build the skills of their children and pass the land to them in due course. 
A success story is the Hitekani Project (a group of 9 widows who were allocated 11 hectors of land by Homu Tribal Authority 1998) in Limpopo. The group of women used the land for cultivation purposes and through this, they were able to feed their families without a challenge. This success story resonates with the remarks passed by the Justice Madlanga in the matter of Danies v Scribante when he stated that:  
“The land, our purpose is the land; that is what we must achieve. The land is our whole lives: we plough it for food; we build our houses from the soil; we live on it; and we are buried in it. When the whites took our land away from us, we lost the dignity of our lives: we could no longer feed our children; we were forced to become servants; we were treated like animals. Our people have many problems; we are beaten and killed by the farmers; the wages we earn are too little to buy even a bag of mielie-meal. We must unite together to 
help each other and face the Boers. But in everything we do, we must remember that there is only one aim and one solution and that is the land, the soil, our world.”

3. Comments on the amendment of section 25 of the Constitution of the Republic of South Africa, 1996.
From the outset, the Commission states that it supports amendment of section 25 of the Republic of South Africa,1996 to expropriate land without compensation, as a legitimate option for land reform. The Commission espouses that the effect of this amendment will have the equitable access of land for South Africans and will in principle address poverty in most rural areas. Of concern to the Commission is the lack of a clear mechanism on how land will be expropriated to benefit the most marginalised in Society, i.e. women and persons with disability.
 It is submitted that without a clear gender mechanism, women and persons with disabilities will continue to be excluded from access to land despite the amendment of section 25 of the Constitution. To this end, the Commission recommends that a gender mechanism be developed to give effect to the amendment of section 25. Failure to do so, will result in the amended section 25 failing to address the historic wrongs caused by the arbitrary dispossession of land. Consequently, the intended beneficiaries envisaged by the amendment to section 25 would continue to be subject to poverty, unemployment and inequality. 

4. CONCLUSION
The Commission avers that the Bill has the potential to address the historic wrongs caused by the arbitrary dispossession of land. It is however submitted that the lack of a gender mechanism, failure to strengthen institutional structures and corruption are factors that are likely to result in women being excluded from the intended benefits of the amendment. In principle the Commission support the Bill however recommends that the envisaged national legislation as per subsection 4a of the Bill clearly outline how land would be expropriated for the benefit of the most marginalized in South Africa. 
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