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ADVISORY NOTE 
 

in respect of the recent Judgement 
 

in re 
 

DE BEER v MINISTER OF COGTA 
 

 

1. In summary, in the matter of De Beer vs The Minister of Co-operative 
Governance & Traditional Affairs the High Court ruled as follows: 
a) The Lockdown Regulations promulgated by the Minister of Co-

operative Governance & Traditional Affairs have been declared 
unconstitutional and invalid; 

b) This Declaration of Invalidity is suspended until such time as the 
Minister reviews, amends, and republishes the Regulations; 

c) The Minister is directed to comply with the Court Order within 14 
business days from the date of the Order, 

d) or such longer time as the Court may, on good grounds shown, allow 
the Minister to report on the compliance.  

 
2. What is therefore of importance to note is that the Court Order has 

been suspended.  
3. It is trite that, when a High Court, or even the Constitutional Court, 

makes a finding that some or other law is unconstitutional, that the 
Legislature is, ordinarily, granted a reasonable opportunity to amend or 
review the impugned legislation. 

4. This is simply because, as an extension of the “Separation of Powers” 
doctrine, Courts interpret and enforce laws, to the extent that those 
laws are consistent with the letter and spirit of the Constitution. 

5. Following a Court Judgement in respect of legislative constitutionality, 
the Legislature is usually, first, granted an opportunity to amend and/or 
review impugned legislation. 

6. In the De Beer-matter, the Executive was indeed granted an opportunity 
to reconsider the Regulations which fall within the purview of the 
Minister’s authority.  

7. It follows then that until the expiry of the 14-business day suspension, 
the legal status quo, in respect of the validity and applicability of the 
Regulations, remains. 
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8. In fact, this period of suspension can conceivably be longer than the 
initial 14 business days, as the Court also provided the Minister the 
opportunity to apply for an extension of the period of suspension. 

9. It is also trite, as is the case after every Judgement, that there may be an 
Appeal or an application for Review of the Judgement.  

10.  And, true to expectation, following reliable news reports, there seems 
to be an indication that the Government will indeed lodge an Appeal 
against the Judgement. 

11.  This legal action by Government will invariably have the effect of 
extending the suspension of the Court Order. 

12.  As a result, the legal status quo, in respect of the Lockdown Regulations, 
will remain until after the Appeal has been heard. 

13.  In effect, then, the law, in respect of the Lockdown Regulations, is 
currently very much in flux and unsettled, at least until a Court of higher 
jurisdiction has ruled on the matter/s in dispute. 

14.  Further, this Judgement was delivered on the 2nd June 2020. The WCPP 
“Ad Hoc Committee on COVID-19” had a meeting on the 3rd June 2020. 

15.  From this meeting, presumably, emanated a request for an advice on 
the “implications of the Judgement”. 

16. Mindful of what I have outlined above, and mindful also of the number 
of possible legal avenues that may still be explored or exhausted by any 
of the litigants, and since the effect of this Judgement was merely to 
unlock a number of “moving parts” as it were, it is advised that, pending 
the appeal, there are no immediate legal implications for the institution 
or the Committee itself.  

17. Accordingly, it would be imprudent to, at this stage, advise on “the 
implications” of a matter where the material facts and applicable Law 
are not fully legally ventilated and settled.  

18.  It was also indicated that this advice is needed in anticipation of a 
follow-up meeting this Committee is scheduled to have on the 10th June 
2020.  

19.  Again, mindful of what I have outlined above, in respect of the legal 
status quo prevailing, and the continued applicability of the Regulations 
as it currently stand, it is submitted that during the period of suspension 
of the Court Order, and pending the appeal of the Judgement, there is 
still a national Lockdown in place, with “live” and applicable Regulations. 

20.  Therefore, the WCPP’s Ad Hoc COVID-19 Committee, as was the case 
before the De Beer Judgement, is still seized with its responsibility to 
give effect to its mandate and terms of reference, in terms of those 
Regulations, and is advised accordingly. 



3 
 

 
ROLE OF THE NCOP REGARDING THE ISSUING OF REGULATIONS 

 
1. The role of the National Council of Provinces (NCOP), in respect of the 

issuing of Regulations during a national Lockdown, was also addressed in 
the De Beer Judgement. 

2. In this regard, in paragraph 5.3 of the Judgement, the Court started out 
with an overview of the relevant provisions of the Disaster Management 
Act (2002).   

3. In particular, the Court referred to Section 27(2), which provides that if a 
national state of disaster has been declared, the Minister may, after 
consulting the responsible Cabinet member, make Regulations or issue 
directions or authorise the issue of directions in respect of a number of 
“functional areas” as listed in Section 27(2)(a) until Section 27(2)(n). 

4. Reminding itself of the provisions of Schedule 5 of the Constitution, the 
Court finds that these “functional areas” referred to in Section 27(2) fall 
within the areas of provincial legislative competence.  

5. Yet, much as Section 146(6) of the Constitution provides that a law made in 
terms of an Act of Parliament or a provincial Act can prevail only if that law 
has been approved by the National Council of Provinces, Section 27(2), 
though, does not enjoin the Minister to first seek NCOP approval when 
making Regulations in terms of this Section.  

6. The Court then finds that, as Section 27(2) stands, Provinces need not give 
prior approval for those Regulations. 

7. In support of this view and interpretation, the Court resorts to Section 59(1) 
of the Disaster Management Act. 

8. This Section provides that the Minister may make Regulations not 
inconsistent with this Act: 
(a) concerning any matter that- (i) may or must be prescribed in terms of a 
provision of this Act; or (ii) is necessary to prescribe for the effective 
carrying out of the objects of this Act, and 
(b) providing for the payment, out of moneys appropriated by Parliament 
for this purpose, of compensation to any person, or the dependants of any 
person, whose death, bodily injury or disablement results from any event  
occurring in the course of the performance of any function entrusted to 
such person in terms of this Act. 

9.  In turn, the Court then refers to Section 59(4) of the Act which expressly 
provides that: “any regulations made by the Minister in terms of 
subsection (1) must be referred to the National Council of Provinces for 
purposes of section 146(6) of the Constitution”. 
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10. In this regard, the Court is of the view that since this section expressly 
provides that Regulations made in terms of Section 59(1) must first 
obtain NCOP approval, then, in the absence of such express compulsion, 
no NCOP approval is required. 

11. It then follows, the Court holds further, that, outside of Regulations 
issued in terms of Section 59(4), all other Regulations issued in terms of 
the Act, do not need prior Provincial approval. These Regulations are 
distinguishable, as they would be Regulations issued in the “ordinary” 
course of business, such as is contemplated in terms of Section 59(1). 

12. This, as per the Court, is for reasons of urgency, and to ensure speedy 
governmental intervention in the event of a disaster, because to first 
seek NCOP approval “…might frustrate or negate the whole purpose of 
urgent action and augmentation of otherwise insufficient disaster 
management provisions.” (para 5.3) 

13. It is accordingly submitted that the Lockdown Regulations, insofar as it 
was necessary to facilitate the purpose and objectives of the national 
Lockdown, do not need prior NCOP approval. 

 
 
These are my advices. 
 
 
Submitted by: 
 
Adv. RDJ Maasdorp 
08 June 2020 
 
 
 
 
 
 
 


