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SUMMARY OF SUBMISSIONS TO PORTFOLIO COMMITTEE ON JUSTICE AND CORRECTIONAL SERVICES ON THE PRESCRIPTION IN CIVIL AND CRIMINAL MATTERS (SEXUAL OFFENCES) AMENDMENT BILL; and 
RESPONSE BY DEPARTMENT OF JUSTICE AND CONSTITUTIONAL DEVELOPMENT

Table 1 reflects general comments and the DOJCD’s response; and
Table 2 provides a clause by clause summary of the submissions and the DOJCD’s response.
Table 1:

	NAME OF INSTITUTION

	COMMENTS/RECOMMENDATIONS
	DOJCD RESPONSE

	COSATU
	(a) COSATU welcomes and supports the Bill.  The federation urges the speedy passage of the Bill by Parliament and its ascension by the President.
(b) The federation is alarmed though at the unreasonable length of time it has taken Parliament to process the Sexual Offences Amendment Bill. 
Judgement was passed down by the Constitutional Court on 14 June 2018.  Parliament was given 24 months to make the necessary legislative amendments by the Constitutional Court.
It is simply unacceptable for Government and Parliament to once again fail to abide by very generous timeframes set by the Constitutional Court to correct constitutionally invalid and discriminatory legislation.  
(c) The Bill should be further amended to remove the option of bail for persons accused of sexual offences.

(d) The Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007, should be amended to tackle serious offences committed under the Ukuthwala and other cultural activities.


	(a) Noted.
(b) The Department, during its briefing to the Portfolio Committee on the Bill, among others, indicated that The Constitutional Court, in the Levenstein matter, declared on 14 June 2018 that section 18 of the Criminal Procedure Act, 1977 (“the CPA”), is inconsistent with the Constitution.  The Constitutional Court afforded Parliament 24 months to enact remedial legislation, that is before 14 June 2020.

The Criminal Procedure Amendment Bill, 2018, was introduced into Parliament on 30 May 2018 before the Constitutional Court delivered its judgment.  The Department briefed the Portfolio Committee on the Bill, but the Portfolio Committee did not invite interested parties to comment on the Bill.

On 16 January 2019, the Minister informed the Speaker that the applicants in the Levenstein matter have decided to challenge the constitutional validity of section 12(4) of the Prescription Act, 68 of 1969.  
The Speaker was informed that the Criminal Procedure Amendment Bill, 2018, will be withdrawn from Parliament and that a single Amendment Bill will be prepared dealing with proposed amendments to section 18 of the CPA and section 12 of the Prescription Act, 1969.  The Bill was subsequently withdrawn from Parliament on 24 January 2019.
(c) & (d) The Department recently published three Bills on its website for comment.  The Criminal Matters Amendment Bill, among others, addresses bail provisions in the Criminal Procedure Act, 1977.  The deadline for comments is 31 March 2020, and COSATU is requested to consider providing the Department with inputs regarding the three Bills.

The other Bill that was published for comments is the Criminal Law (Sexual Offences and Related Matters) Amendment Act Amendment Bill.


	Commission on Gender Equality
	Supports the proposed amendment of section 18 of the Criminal Procedure Act, 51 of 1977.

	Noted.

	Helen Suzman Foundation
	Supports the proposed amendment to section 12 of the Prescription Act, 1969, and section 18 of the Criminal Procedure Act, 1977.

	Noted.

	Lawyers for Human Rights
	Fully supports the proposed amendment of section 18 of the Criminal Procedure Act, 1977.

	Noted.

	Women’s Legal Centre
	Welcomes the proposed amendment of section 18 of the Criminal Procedure Act, 1977.

	Noted.


Table 2:
	NAME OF INSTITUTION
	COMMENTS/RECOMMENDATIONS
	DOJCD RESPONSE

	Clause 1:  Proposed amendment of Prescription Act, 1969
1. Proposed new section 12(4)(a)(i) Prescription Act:
“any sexual offence in terms of the common law or statute”


	Embrace Dignity
	Expressed the concern that the sellers of sex will fall victim to prosecution, for example, persons falling within the ambit of section 20(1A)(a) of the Sexual Offences Act, 23 of 1957.  They argue that the State will not only have a right to institute prosecution after the period of 20 years from the time when the offence was committed but also have the right to institute a civil claim, as the aggrieved party, in this instance.       

	It is difficult to foresee how this concern may become a problem.  It should be kept in mind that the Prosecuting Authority has a discretion to institute a prosecution or not and that discretion is, among others, exercised with reference to the evidence that is available in any matter.
It is also difficult to understand why it is argued that the State will institute civil proceedings.  Victims of certain offences may or may not institute civil proceedings and not the State.


	Women’s Legal Centre
	(a) The proposed new paragraph (b) applies retrospectively to 27 April 1994 and excludes sexual offences that were committed before 27 April 1994 which gives rise to a continued arbitrary distinction between certain sexual violence victims.
(b) While the current section 12(4) delays prescription on account of psychological condition, or on account of intellectual disability, disorder or incapacity in terms of the proposed amendment, all other factors (rape trauma syndrome, recognized patterns of emotional, physical, cognitive and behavioral disturbances, certain characteristics of sexual violence, such as secrecy, fear and shame) and recognised in Levenstein which lead to delay in reporting, and by implication would lead to delays in instituting civil proceedings are  not taken into account.  The realities of the psychological and societal barriers facing sexual violence victims to reporting and instituting civil claims are reinforced by prescription periods. 
In practice, where a victim institutes civil proceedings for damages arising from a sexual offence more than 3 years after the incident, the victim as plaintiff bears an evidentiary burden to show that she was unable to institute proceedings within 3 years due to her mental or psychological condition.
This places both a legal and emotional burden on the victim.  With the amendment to section 18 of the CPA, it is recognized that to put any limitation on the reporting of any sexual offence for the purposes of instituting a criminal prosecution is unconstitutional.
The WLC recommends that section 12 should be amended to reflect that prescription shall not commence to run in respect of a debt based on the commission of a sexual offence. 


	(a) The Department is of the view that due to the retrospective nature of the provision (see discussion regarding retrospective nature of section 18 of the CPA) of section 12 it not necessary to amend the provision as proposed.  Section 12 must be applied as it reads on the date that a claim is instituted.
Reference to 27 April 1994 was inserted as a result of the Levenstein case which dealt with section 18 of the CPA.  That is not to say that the Constitutional Court would find it necessary to do the same in respect of section 12(4).  The Department recommends that reference to the date should be removed from section 12(4)

(b) The Department is concerned that the recommendation that section 12 should be amended to reflect that prescription shall not commence to run in respect of a debt based on the commission of a sexual offence, will give rise to unintended consequences.

It should also be kept in mind that the horizontal application of fundamental rights may stand in the way of excluding claims that are based on sexual offences from prescription.
The Department is not opposed to extending the ambit of section 12(4) to include other factors, such as rape trauma syndrome, recognized patterns of emotional, physical, cognitive and behavioral disturbances, certain characteristics of sexual violence, such as secrecy, fear and shame.  
It is proposed that the wording “or any other factor that the court deems appropriate” be inserted after the words “intellectual disability, disorder or incapacity”.


	2. Proposed new section 12(4)(a)(ii)
(ii)
an [alleged] offence as provided for in sections 4, 5[,] and 7 and involvement in these offences as provided for in section 10 of the Prevention 
and Combating of Trafficking in Persons Act, 2013,


	Embrace Dignity 

	It is submitted that the Prescription Bill ought to reflect the seriousness of the offences and as contained in the relevant sections in the Prevention and Combating of Trafficking in Persons Act No.7 of 2013.  It is submitted that conduct facilitating or promoting trafficking in persons as contained in sections 6, 8(1) and the disclosure of information pertaining to the said person, exposing the said person to danger and/or compromising the investigation or prosecution in terms of section 23 of the must also be included in the Prescription Bill.

	Section 6 of the Act deals with the possession, destruction, confiscation, concealment of or tampering with any actual or purported identification document, passport or other travel document.  
Section 8(1) provides that any person who, among others, finances, controls or organises the commission of an offence under Chapter 2 of the Act, is guilty of an offence.  

The Department is not opposed to including reference to sections 6 and 8(1) of the Act in section 12(4)(a)(ii).

	Commission on Gender Equality

	Recommends that prescription should be removed insofar as it applies to debts arising from sexual offences.

	It is submitted that in view of the proposed amendments to sections 12 and 13 of the Act it is not necessary to remove prescription in respect of sexual offences.  Sections 12 and 13 will accommodate the situation of claimants who were subjected to sexual offences to the extent that section 12 provides for when prescription starts to run and the proposed amendment of section 13 aims to provide for when prescription will be interrupted.
The Department is concerned that the recommendation that section 12 should be amended to reflect that prescription shall not commence to run in respect of a debt based on the commission of a sexual offence, will give rise to unintended consequences.

It should also be kept in mind that the horizontal application of fundamental rights may stand in the way of excluding claims that are based on sexual offences from prescription.


	Clause 3:
Proposed amendment of section 18 of Criminal Procedure Act, 1977:


(2)
Subsection (1)(f) is deemed to have come into operation on 27 April 1994.


	Commission on Gender Equality

	With regards to the declaration of invalidity, which is retrospective to 27 April 1994, the CGE understands that this does not mean that those victimised before 27 April 1994 do not benefit from this order.  The CGE believes that this would be an incorrect interpretation of the order.


	Noted, and the Department agrees.

	Women’s Legal Centre
	The WLC expressed their concern with regard to the retrospective effect of section 18.  The crux of the argument is that the retrospective declaration of the constitutional invalidity of section 18 of the CPA to 27 April 1994 by the Constitutional Court, means that the 20-year restriction in respect of certain sexual offences is still applicable in respect of offences that were committed prior to 27 April 1994.  

In other words, the right of the NPA to institute a prosecution for certain sexual offences that were committed prior to 27 April 1994 lapses after 20 years from when the incident occurred.  

The WLC recommends one of the following:

(i) The right to prosecute an offence which lapsed prior to the operation of subsection (1)(f) is revived.

or

(i)  This section revives the right to prosecute any offence which lapsed prior to the operation of subsection (1)(f) on 27 April 1994.
or

(i) Notwithstanding subsection (2), the right to prosecute an offence which lapsed prior to the operation of subsection (1)(f) is revived.


	The WLC’s argument cannot be questioned with regard to an ordinary legislative provision which is declared unconstitutional with effect from 27 April 1994.  It is correct to say that prior to 27 April 1994 the provision concerned “remains” in its unconstitutional version on the Statute Book.  
However, section 18 of the CPA is an extraordinary provision in the sense that it applies retrospectively in respect of those offences that are subject to a 20-year prescription period and those offences that are not subject to a prescription period at all.
Section 18 of the CPA was amended by section 27 of the Criminal Law Amendment Act, 105 of 1997, which was enacted as a result of the Constitutional Court’s judgment in the Makwanyane case where the death penalty was declared unconstitutional.  Section 27 of Act 105 of 1997 was deemed to have come into operation on 27 April 1994.
The Constitutional Court explained the reference to 27 April 1994 in paragraph 77 of the judgment as follows:

“The next issue for consideration is the date from which the declaration of invalidity should run.  Section 18 was substituted by section 27(1) of the Criminal Law Amendment Act.  Although the Act came into operation on 13 November 1998, section 27 was deemed to have come into operation on 27 April 1994.  The declaration of invalidity should therefore apply retrospectively to 27 April 1994.  It is not contended that the declaration of invalidity with retrospective effect has a potential to cause unnecessary dislocation and uncertainty in the administration of justice.”. 

The Department is of the view that reference to 27 April 1994 in the proposed amendment of section 18 can be removed.

If there is still doubt about the retrospective effect of section 18 then the following provision could be inserted in the proposed amendment:
“The right to institute a prosecution that, in respect of any offence referred to in subsection (1)(eA) and (f), has lapsed before the commencement of the Prescription in Civil and Criminal Matters (Sexual Offences) Amendment Act, 2020, is hereby revived.”.



	COSATU 


	Urges Parliament to insert its proposed amendments to remove the 27 April 1994 limitation to prescription for sexual offences.
	The Department is of the view that due to the retrospective nature of section 18 (see discussion above) it is not necessary to insert a “catch all” provision.
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