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Summary of submissions received by the Select Committee on Finance on the 2019 Taxation Bills
1. Background 

The 2019 Taxation Bills were first published in the 2019 Budget Review, during the National Budget tabling.  The Minister of Finance has formally introduced the taxation Bills in Parliament on 30 October 2019 during the Medium Term Budget Policy Statement (MTBPS) tabling. These Bills propose changes that would raise additional tax revenue to cover for the shortfall in the current financial year and over the medium term.
Section 77 of the Constitution requires all Money Bills to be considered in accordance with the procedure established by the Money Bills Amendment Procedure and Related Matters Act, 2009 (Money Bills Act). Section 11 of the Money Bills Act, which provides a procedure for passing revenue bills, require that the revenue raised be consistent with the fiscal framework, consider equity, efficiency, certainty and ease of collection; consider the composition of tax revenues, regional and international tax trends and the impact on development, investment, employment and economic growth. 
2. Taxation Administration Law Amendment Bill

The 2019 Taxation Administration Law Amendment Bill (TALAB) addresses the administrative tax amendments introduced by the Minister of Finance in October 2019. 

TALAB seeks to amend the income Tax Act of 1962 removal of per payment declaration that royalties and interest are exempt or subject to a reduced rate in terms of a double taxation agreement and removal of requirement to submit a declaration to a regulated intermediary in respect of tax free investments.

Customs and Excise Act, of 1964 provides for an authorisation for the Commissioner to prescribe rules relating to the making of advance foreign currency payments.

Tax Administration Act and the Customs Control Act, of 2011, extension of notice period to institute legal proceedings against the Commissioner, common Reporting Standard mandatory disclosure rules and non-compliance penalties and completing move from tax compliance certificate to tax compliance status.
3. Taxation Law Amendment Bill
The 2019 Taxation Laws Amendment Bill (TLAB) seeks to amend the Personal income tax and savings (Reviewing the tax treatment of surviving spouse pensions and Tax treatment of bulk payments to former members of closed retirement funds, exemption relating to annuities from a provident or provident preservation fund and extending the scope of amounts constituting variable remuneration).
In terms of amending the general business taxes, the Bill addresses abusive arrangements aimed at avoiding the anti-dividend stripping provisions, correcting anomalies arising from applying anti value shifting rules, refining provisions around the special interest deduction for debt funded share acquisitions, clarifying corporate reorganisation rules relating to exchange items and interest bearing instruments, harmonising the timing of degrouping charge provisions of intra-group transactions and controlled foreign companies and amending the corporate organisation rules to cater for company deregistration by operation of law. 

The taxation of financial institutions and products clarifies inconsistencies in the current Real Estate Investment Trust (REIT) tax regime and refinement to taxation of risk policy funds of long term insurers.

Tax incentives amendment, reviews the allowable deduction for investors investing in a Venture Capital Company (VCC) and the Special Economic Zone (SEZ) tax incentive rules.

The International Tax amendment, reviews the comparable tax exemption of controlled foreign companies, addresses circumvention of controlled foreign company anti-diversionary rules, reviewing the definition of a Permanent Establishment on 7 June 2017, South Africa signed the Multilateral Convention to Implement Tax Treaty Related Measures to Prevent Base Erosion and Profit Shifting (MLI), amendments to the definition of Domestic Treasury Management Company (DTMC) to encourage listed South African multinational companies which are registered with the South African Reserve (SARB) to relocate their treasury operations to South Africa and to review the “affected transaction” definition in the arm’s length transfer pricing rules, aligning them with the Organisation for Economic Cooperation and Development (OECD) and United Nations model tax convention.
Value Added Tax (VAT) amendment reviews Section 72 of the VAT Act to align provisions of this section with the spirit of the other provisions in the VAT act and refines the VAT treatment of foreign donor funded projects.

Ad Valorem excise duty on motor vehicles, a taxation on luxurious products to improve the progressivity oft eh tax system and raise revenue. It is imposed om passenger and light commercial vehicles. TLAB proposes that the ad valorem calculation be based on the full customs value without rebates to ensure that local production is not at a disadvantage.

4. Rates and Monetary Amounts and Amendment of Revenue Laws Bill
The objective of the Rates and Monetary Amounts and Amendment of Revenue Laws Bill is to give effect to the tax proposals dealing with the key monetary threshold changes. These proposals relate to changes in rates and monetary thresholds and increases of the excise duties on alcohol and tobacco. The Bill adjusts the rates of normal tax, medical tax credits, employment tax incentive and excise duties on alcohol and tobacco.
The main proposals include the following: Not adjusting personal income tax brackets for inflation, but with a 1.1 per cent increase in the primary, secondary and tertiary rebates (expected to raise R12.8 billion), no inflationary adjustment to medical tax credits, increase in the eligible income band for the employment tax incentive (The eligible income brackets for the employment tax incentive were increased, such that the maximum R1 000 can be claimed on incomes up to R4 500 (from R4 000 previously) and the amount will be tapered down to zero at R6 500 (from R6 000 previously), above inflation increases for excise duties on alcohol and tobacco, an increase in the health promotion levy rate in line with inflation, a below inflation increase of 15 cents per litre in the general fuel levy and a new carbon tax levy on fuel.

5. Process followed by the Committee 
After the Minister of Finance formally introduced the taxation bills in October 2019, on 03 September 2019, the Select Committee of Finance (SeCOF) held a joint briefing by the National Treasury with the Standing Committee on Finance (SCOF) on the 20190 taxation Bills. 

On 19 September 2019, the SeCOF and SCOF held joint public hearings on the taxation Bills in Parliament. The submissions were received from nine stakeholders, namely, Business Unity South Africa (BUSA), Banking Association of South Africa (BASA), JA Transactions Solutions (JATS), Section 12J Fund Association, Kingston, PricewaterhouseCoopers (PwC), South African Institute of Chartered Accounts (SAICA), South African Institute of Tax (SAIT) professionals and Southern African Venture Capital and Private Equity Association (SAVCA).

On 26 November 2019, the National Council of Provinces (NCOP) formally referred the taxation Bills to the Select Committee on Finance for consideration and report.

The SeCOF will receive a second briefing on the Bills by the National Treasury on 27 November 2019. On the same day, the Committee will receive an oral submission from S12J.  The Committee received five more written submissions from Meghan Cormak of the ENSafrica tax law firm, the National Council against Smoking, Dr Yusus Saloojee, PricewaterhouseCoopers and Professor Corne van Walbeek, of the Research Unit on the Economics of Excisable Products at the University of Cape Town (UCT) School of Economics.
6. Summary of inputs from the stakeholders on the Rates Bill
6.1 National Council against Smoking 
The National Council against Smoking is concerned that tobacco tax does not cover the harm from tobacco, which is estimated to be R59 billion per annum. They submitted that based on evidence, tobacco consumption contributes to inequality in South Africa because poor smokers tend to spend a higher proportion of their income on tobacco products than the rich, implying a greater opportunity cost. They have also highlighted that higher tobacco taxes in South Africa in the 1990s resulted in a relatively small increase in the illicit cigarette market but also in a lower smoking prevalence and a doubling of excise tax revenue. 

Their view is that government should increase the taxation on tobacco to ensure that, to a large extent, the cost of the product covers the gap between the harm caused and the revenue generated. The Council proposed that government ensures alignment of policies and statements such as the Sustainable Development Goal (SDGs), the National Development Plan (NDP) and health goals, while making tobacco less affordable. They strongly urge the Committee to recommend a significantly higher increase in tobacco taxation, to bring South Africa closer in line with the World Health Organisation (WHO) recommendation of a tax equal to 70 per cent of the price of tobacco products.

6.2 Yusus Saloojee
Dr Yusus Saloojee is of the view that excise taxes are a critical element of a comprehensive tobacco control policy. He emphasised that increasing the duty on tobacco reduces consumption, especially among children and the poor. He further indicated that, in South Africa, the prevalence of smoking halved between 1994 and 2012 as a result of increased tobacco taxes and progressive tobacco control policies. In consequence, there were improvements in life expectancy, life quality and reduced health inequality. 
Dr Saloojee’s view is that, at 43 per cent, South Africa fails dismally to meet the WHO’s recommendation that at least 75 per cent of the retail price of tobacco products should be tax. Also, failure to optimise tobacco excise taxes has resulted in lower government revenues and increased health, economic and social harm. He recommended that government should address the non-tax determinants such as poor administration, corruption, enforcement and international co-operation as the lasting solution to the problem. He urges the Select Committee on Finance to promote the welfare of all South Africans by increasing tobacco tax rates so that it complies with the WHO standards.
6.3 Professor Corné van Walbeek
Professor Corné van Walbeek, the Principal Investigator in the Research Unit on the Economics of Excisable Products at the UCT School of Economics submitted that (1) tobacco excise taxes reduce consumption, thereby improving public health and (2) that there exists a limited link between excise taxes and illicit trade.
Prof’s submission was supported by empirical evidence that in low and middle-income countries, including South Africa, a 10 per cent increase in the price of tobacco results in a 4 to 8 per cent decrease in consumption. Also, decreases in tobacco consumption have positive health consequences for smokers and those around them and that the single most effective policy to reduce the demand for cigarettes is to raise excise taxes. 

In February 2019, the excise tax on a pack of 20 cigarettes was set at R16.66, expected to increase the real excise tax on cigarettes by about 3 per cent. As a percentage of the retail price, the current excise tax on the most popular cigarette price category is around 43 per cent. This is much lower than the WHO’s recommendation that the excise tax on cigarettes be set at a minimum of 70 per cent of retail price. Similar to National Council against Smoking and Dr Saloojee, Prof van Walbeek believes that South Africa has much room to increase excise taxes. 

On the linkage between excise taxes and illicit trade, Prof is of the view that the presence of illicit trade can undermine the effectiveness of tax increases as both a public health and a fiscal measure, because it introduces cheaper alternatives to legal, full-priced cigarettes. Based on research done, Prof assessed trends in the size of the illicit cigarette market in South Africa from 2002 to 2017 using gap analysis and found that that since 2009, illicit trade has increased sharply. Illicit trade was estimated between 30 per cent and 35 per cent of the total market in 2017. According to van Weelbek, the tobacco industry’s argument that increases in the excise tax cause an increase in illicit trade, has no empirical support in South Africa.

Prof recommended that the National Treasury substantially increases the excise tax on tobacco products; that the cigarette supply chain controls in South Africa should be drastically improved; that a Track and Trace system would ensure that all products manufactured in the country are accounted for and that tighter enforcement would further deter retailers from selling illicit cigarettes. These measures, he proposed, can be implemented at the same time as excise tax increases. 

7. Summary of inputs from the stakeholders on the TLAB

7.1 Ms Meghan Cormak 

Ms Meghan Cormak of the ENSafrica Tax Law Firm submitted that the provisions of Section 8E essentially re-characterise dividends as taxable income in respect of any “hybrid equity instrument”.  The Taxation Laws Amendment Bill 2019 proposes certain amendments to Section 8E of the Act to amend the concept of redeeming a share “in whole or in part”, since a share cannot be partially redeemed. 

In the first draft of the 2019 Taxation Laws Amendment Bill released on 21 July 2019, the wording proposed to achieve this object referred to circumstances where the issuer is obliged to distribute, or the holder has an option to receive, an amount constituting a return of capital or foreign return of capital. However, the wording included in the revised 2019 Taxation Laws Amendment Bill (currently before Parliament) refers, inter alia, to circumstances where the issuer is obliged to redeem the shares or to distribute an amount determined with reference to the issue price of that share within the three-year period.  It also refers to circumstances where a holder of a share has an option to require the issuer to redeem the share or to distribute an amount determined with reference to the issue price of that share.  

Ms Cormak does not understand the above to be in line with the intention of the proposed amendment to section 8E of the Act, and recommend that the current wording of section 8(1)(a) and 8(1)(b) of the Draft Taxation Laws Amendment Bill 2019 be changed back to the wording contained in the first version of the Draft Taxation Laws Amendment Bill 2019, released on 21 July 2019.
The National Treasury may have already taken into consideration Ms Cormak’s concern regarding Section 8E of the TLAB. 
7.2 PricewaterhouseCoopers 
Pricewaterhousecoopers submitted that the proposed amendment to definition of “hybrid equity instrument” in section 8E of the Income Tax Act, 1962 Section 8E of the Income Tax Act, 1962, is an anti-avoidance measure aimed at financing schemes in which certain shares have debt-like features and are more akin to debt than equity in substance.  Amendments to section 8E proposed in the TLAB, 2019, expand the definition of “hybrid equity instrument” so that it includes within its ambit a share where the issuer is obliged to “distribute an amount determined with reference to the issue price of that share”, as well as a share where the holder of the share may exercise an option in terms of which the issuer must “distribute an amount determined with reference to the issue price of that share”. The proposed amendments drastically expand the scope of section 8E on the basis that almost all distributions made in terms of preference share arrangements are determined with reference to the issue price of that share. The effect is that almost all dividends received in respect of preference shares will be taxed as income (as opposed to being exempt dividends).
PricewaterhouseCoopers commended the National Treasury for having taken into consideration, the amendments it proposed regarding section 8E of the Income Tax Act, 1962. The proposed changes will be published in a Bill to be published in Parliament. 
On the review of the Special Economic Zones (SEZs) anti-profit shifting measures, PwC is concerned that the proposed rules would not only be administratively burdensome, but would effectively result in a single entity being subject to tax at two tax rates.  As an alternative, PwC suggested that a more appropriate manner in which to address the concern would be to make the already existing transfer pricing rules applicable to transactions between companies within an SEZs and other connected South African residents. 
On transfer pricing provisions, PwC submitted that it should not take a full legislative cycle for SARS to assess whether it has the requisite capacity to administer domestic transfer pricing. There are likely to be a relatively small number of companies in SEZs which are impacted and most of these would in any event already be subject to transfer pricing on cross-border connected person transactions. 
They further recommended that, should the concept of “associated enterprise” be introduced into the Income Tax Act, this should be accompanied by detailed elaboration, thresholds and further definitions within the Income Tax Act itself to clarify the ambit of the transfer pricing rules, as well as to target the transactions and relationships that are of concern. In this regard, they believe it is preferable that the definition of a connected person be expanded for transfer pricing purposes to specifically cover those relationships to which the transfer pricing rules should apply and which the existing definition does not cover. In the interim, they recommend that the proposed amendments be removed from the TLAB 2019 and be reintroduced in 2020 in a form that addresses concerns raised.

7.3 Section 12J Industry Association 
The purpose of Section 12J Industry Association (S12J) submission is to outline the potential impact on the Venture Capital Company (VCC) industry, and to propose an alternative suggestion regarding the National Treasury proposal. S12J raised the following concerns:

7.4 The calculation of the annual deduction limitation and that it should be quantified based on far more complex statistics than just a simple average and that it limitation should not result in making the industry uneconomical. 

7.5 The impact of policy uncertainty on the industry’s ability to raise capital from investors, the industry’s ability to successfully invest this capital in South African SMME’s and the fund/asset managers’ ability to run sustainable business models and invest capital in their businesses, especially in the context of the June 2021 “sunset” clause being less than two years away.

7.6 The proposal will pose risks to VCCs that raised capital on the basis of anticipated further investments of larger than R2.5 million or R5 million, who under the proposed amendments would be unable to raise further meaningful investment capital from key anchor investors. 

7.7 The proposed investment cap will effectively mean that no anchor investor can invest in a VCC and without a significant anchor investor, a number of VCCs would not have been able to raise sufficient capital, thereby failing prior to launch.

7.8 The role Small Micro and Medium Enterprises (SMMEs) play in the SA economy and indicative 12J job creation statistics in the context of the proposed R2.5 million 12J deduction limitation.
S12J believes that a cap will impact its incentive in a negative way and in turn impact the success it is having on job creation and economic growth in South Africa. They propose that a cap should be R5 million for all investors, including individuals, trusts and companies. They further propose that VCC’s be given a period of time to remedy the compliance issues they face. They further recommend a need for policy certainty, more time for them to make a meaningful impact on the economy and an extension of the June 2021 “sunset clause” with amendments.
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