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(NCOP)Comments(PAIAComments)
SUMMARY OF SUBMISSIONS TO SELECT COMMITTEE ON SECURITY AND JUSTICE ON THE PROMOTION OF ACCESS TO INFORMATION AMENDMENT [COMMITTEE] BILL AND RESPONSES THERETO
	NAME OF INSTITUTION
	COMMENTS/RECOMMENDATIONS
	RESPONSE

	Definition of “head”



	Banking Association South Africa
	Replace “or” at the end of subparagraph (c)(ii) with an “and”.

	The risk is that the paragraphs of the definition should then be read conjunctively that will create uncertainty.


	Helen Suzman Foundation
	Recommends better alignment with the Political Party Funding Act by using the term “accounting officer”.
	Provision is made in the proposed amendment of the definition of “head” for the leader of a political party to designate any person to comply with the section 52A obligation.  The leader of a political party will in all likelihood designate the accounting officer of the political party in view of his or her existing obligations under the Political Party Funding Act.


	Definition of “private body”



	Banking Association South Africa
	Is concerned that a political party is included in the definition of “private body” as it “… seems to suggest that a political party is not a public body (which is not entirely correct) and that it is only a private body.

	The term public body is clearly defined in terms of PAIA as follows:

'public body' means-

(a)   any department of state or administration in the national or provincial sphere of government or any municipality in the local sphere of government; or

(b)   any other functionary or institution when-


(i)   exercising a power or performing a duty in terms of the Constitution or a provincial constitution; or


(ii)   exercising a public power or performing a public function in terms of any legislation; 
PAIA draws a clear and unambiguous distinction between public and private bodies.  It is submitted that a political party (that includes independent candidates) should be defined as a private body. 



	Helen Suzman Foundation
	It is in view of the My Vote Count case not necessary to define a political party as a “private body”.
	The Constitutional Court accepted that there are political parties that are juristic persons and therefore included in the ambit of PAIA.

It is therefore unavoidable to ensure that all political parties and independent candidates are included under the ambit of PAIA.



	Proposed new section 52A(1)(a):


(1)
The head of a political party must—
(a)
create and keep records of—


	Helen Suzman Foundation
	The proposed amendment must create a positive duty on accounting officers to record and preserve all information which relates to the private funding of political parties.


	Section 12(2) of the Political Party Funding Act requires that the accounting officer of a political party must account for all income received by the political party.  



	Center for Applied Legal Studies
	CALS is of the view that there should be an additional requirement for all political parties to make available, on their websites or other forms of publications, the names of their donors and the funds that such donors have contributed.


	The proposal is catered for insofar as the head (or designated person) of a political party is, among others, required to make the identity of donors public in the prescribed manner which will in all likelihood include making the records available on websites.


	Proposed new section 52A(1)(a)(i):
(i)
any donation exceeding the prescribed threshold that has been made to that political party in any given financial year; and


	Johan B Hickman
	The proposed new section 52A(1)(a) should be amended to ensure that any person or entity that makes multiple donations (of R 99 000) during one year is included under the provision.

	The words “any” and “in any given financial year” are wide enough to include multiple donations that in the aggregate exceeds the prescribed threshold.



	COSATU
	In order to avoid the glare of public transparency and accountability entities will donate amounts of less than R100 000.
	The intention is to align the proposed new section in PAIA to the Political Party Funding Act, 2018.  The threshold is determined in terms of that Act and not PAIA.  

Section 12(2) of the Political Party Funding Act requires that the accounting officer of a political party must account for all income received by the political party.  

It is submitted that the words “any” and “in any given financial year” are wide enough to include multiple donations that in the aggregate exceeds the prescribed threshold.



	Center for Applied Legal Studies
	Is opposed to the R100 000 threshold.
	The intention is to align the proposed new section in PAIA to the Political Party Funding Act, 2018.  The threshold is determined in terms of that Act and not PAIA.  



	amaBhungane
	(a) The duty to keep records only above the prescribed disclosure threshold creates loopholes with regard to the proper operation of the disclosure requirements.

(b) Concerned that independent candidates are not subject to the Political Party Funding Act.


	(a) Section 12(2) of the Political Party Funding Act requires that the accounting officer of a political party must account for all income received by the political party.  

(b) Independent candidates will be difficult to regulate in this regard and it is questioned whether a duty to record all income will be practically implementable because independent candidates unlike the majority of political parties in most instances contest provincial and municipal elections and disappears from the scene if they are not elected.



	My Vote Counts
	(a) The head of a political party is limited to creating, keeping and disclosing records above the Political Party Funding Act prescribed threshold.
(b) The Funding Act does not apply to independent candidates.

(c) Timeframes needs to be included on when a private funding contribution, including a donation, must be recorded after it is allocated to a political party or independent candidate.

(d) Unavailability of electronic records, particularly for the poorer and rural population, hard-copy availability of records should be obligatory. 

In the case of independent candidates or small political parties, who may not have websites, hard-copy records of their funding is necessary.
(e) The risk in not preserving records after five years, is that the ability to hold parties accountable and potentially uncover corruption through the Bill is temporary.


	Section 12(2) of the Political Party Funding Act requires that the accounting officer of a political party must account for all income received by the political party. 

(b) Independent candidates will be difficult to regulate in this regard and it is questioned whether a duty to record all income will be practically implementable because independent candidates unlike the majority of political parties in most instances contest provincial and municipal elections and disappears from the scene if they are not elected.

(c) It is submitted that it is not necessary to legislate for standard bookkeeping rules.

(d) This is a matter that will receive the necessary attention when the regulations under the proposed new section 52A will be drafted.

(e) The period of five years spans one administration and the Department is of the view that the period is sufficiently long enough to avoid overburdening political parties administratively.

The obligation is to create records of all donations above the prescribed threshold and make them available.  It is difficult to see how parties will be able to “withdraw” older records after they have been made available.
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