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ABATHEMBU PETITION HEARINGS: 21/11/19

IMPROVING THE PACE ON THE LAND CLAIMS PROCESSES
1.Thembuland Royal Empire is the Nation of AbaThembu.

2.We represent thousands of Land Claimants who are severely prejudiced by the slow movement of settlement of the land claims in South Africa. In this regards we have taken it upon ourselves to throw in suggestions aimed at improving these processes.

3.From the onset we need to state that the judgment of the Constitutional Court in the case known as LAMOSA 1 was very unfortunate for many reasons, more so that the impact of this judgment could mean that the interdicted claims[ 1/7/2014 to 28/7/2016] could be processed after many years of waiting, depending on when does the parliament enact a new Amendment Act, which nobody knows when will that be.

4.Our proposals are divided into 3 sections. Section 1  are Old Claims lodged till 1998, Section 2 are interdicted claims,[ 01/07/2014 to 28/07/19] Section 3 are new claims still to be lodged. 

Section 1;
5.The value chain in settlement of land claims is briefly as follows; Lodgement, Research, Verification  and Valuation, Negotiations, Settlement/Court, and Implementation.

6.Lodgement;
6.1-To the extent that these 1998 claims had already been lodged successfully, we do not deem it necessary to deal with this aspect.

7.Research;
7.1-The Commission spends a lot  money on consultants who perform this task. In some cases it took more than 5-8 years for a consultant to be appointed, probably because of the shortage of funds.

7.2-We propose that land claimants who have the ability to do their own research, at their cost, or otherwise must be allowed to do so. However the report that they present should be subject to authentication and validation by the Commission. This means that the Commission will merely validate reports that already exist . There are several institutions that would be willing to do this task for the poor communities who can not afford to appoint expensive consultants.

7.3-If this is done, the Commission will save a lot of money in this regards, and the settlement process should move a bit faster.

8.Verification and Valuation;
8.1-We believe that this task must be left with the Commission to minimize fraud and corruption.

9.Negotiations;
9.1-This seeks to resolve disputes between the interested parties.

9.2-In our experience more than 90% of the disputes are caused due to the lack of required information about the legal processes, rights and duties that the relevant parties have, or think that they have. Once one sits down with these parties and highlight the legal issues, most people withdraw their participation in the'dispute'. The point is simply that if proper legal education is given to the land claimants most disputes would be prevented, instead of attempting to resolve them. 

9.3-We propose that this legal education aimed at minimizing disputes  could be carried out by the Senior Law Students at different universities.Most universities do have a Street Law Project whereby senior students go out to teach communities about various legal issues.  This program counts for the students marks in some institutions, as such students take it seriously. If this were to be done, the Commission would spend very little money on this aspect. A broader National Campaign could be undertaken targeting all land claimants in all 9 provinces as these universities are also found scattered in all 9 provinces anyway.

10.Settlement/ Court;
10.1-We do not deem it necessary to make an input on this as this is when implementation is carried out. As stated above, some matters that would ordinarily be referred to the Land Claims Court would be reduced substantially if preventative measures as set out in paragraph 9 above were implemented.

11.Implementation;
11.1-This involves acquisition of land, and / or payment of financial settlement. We assume , without being judgmental that this is probably where there major backlog occurs, mainly because there could be several payments that must be done but with less cash at the hands of the government to pay out. Put differently and clearly, government must make payment of 5 billion rand in 2016, but there is only about 1 billion rand at hand in 2016. The question is how does one manage this situation. There are several options that can be implemented  as such we have just suggested a few.

11.2-Option 1;

11.2.1-Instead of giving cash to the hands of claimants, claimants should be assisted in starting up a profit making company in their respective areas where they reside. Some cash is used to finance the start up capital for this company. All the claimants are made share holders , and/ or this company issue bonds in favour of these claimants. In this manner these claimants have a life long benefit that will also benefit their children. The danger in giving cash to the claimants is that  X gets paid the cash. Within 5 months X has abused that cash, and X is back to where X was , extremely poor as if X had not just been paid a huge sum of money. This payment process DOES not help to alleviate poverty among our people at all. We have used an example to clarify our point.

Example. 

Suppose there are 500 claimants who come from different communities within the district of Mthatha. These claimants are supposed to be paid 100 million rand in total in 2016. Ten percent of this money can be given as cash to them, which is 10 million rand.The amount of 40 million rand is used to finance a profit making company, for example start up a quarry,. The amount of 50 million rand is invested so as to generate interest. This investment also acts as a surety in case the company[ quarry] falls down.

All the claimants are made share holders in this quarry, and/ or are given bonds depending on what the best approach is. In this example the government has effectively saved 50 million rand, which amount is also generating interest. On the other  hand the lives of the people are being improved , for ever, as the company is a profit making entity. In the long run these claimants would slowly come out of poverty, meaning that they will constantly relieve government of other financial burdens like demanding payment for social grants, free housing etc. If you then duplicate this process countrywide, we believe that through these payments, poverty can be substantially reduced, and the government will see the impact in fighting against poverty. There  will a several profit making companies that are spread all over the country thus fighting against poverty in the rural areas...

The amount of 50 million rand that had been saved in this example is then used in 2017 to make payments to other, additional claimants, and so on...

11.2.2 Option 2;

There are many other options that can be explored once we are aware of the flow of money within government, which as outsiders, we do not have clear picture like insiders.

Section 2
12.These are interdicted claims.[ July 2014-July 2016]

12.1-The quickest option is that parliament must enact a new Amendment Act.We have  just sent a letter to the parliament asking about progress in this regards. The same has been copied to you also.

12.2-If parliament takes too long to enact a new Act, any interested party has an option to approach the Constitutional Court to apply for a variation order, or in terms of LAMOSA 2, approach the Land Claims Court for a special permission to have certain claims processed. However , if there is still a deadlock with regards to the old claims of 1998, it may not be easy for the court to allow the special permission to process these interdicted claims hence it is necessary that a new system that really drives the land claims settlement process has to be designed as a matter of urgency. People on the ground are getting very impatient of waiting endlessly to get their ancestral land back.

Section 3.
13.These are new claims yet to be lodged.

14.As the Nation of Thembu we have thousands of these claims. Once the new system is designed and implemented this will open up smooth processing of these new claims too.

Non-Cooperation from the Commission.

15.There are several claims that we have under our umbrella that were duly lodged in 1998 but we do not get cooperation from the Commission when we ask for progress report. We would be grateful to get some cooperation in these claims.

Conclusion;

16.We would be grateful if we could get your comments with regards to these issues raised, at your earliest convenience. We believe that an open and frank dialogue is the way to go as the issue of land affects all of us as citizens. The Commission is duly empowered by legislation to spearhead this dialogue. 

Best Regards

HM Emperor Thembu 2nd Votani Majola

The Emperor of AbaThembu Nation

uDabulamanzi KaNgoza KaMkhuphukeli Ka Mvelase KaThembu

