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odie.strydom@bowmanslaw.com 

12 November 2018 

 

Mr Mandla Isaac Rayi 

Chairperson of the Select Committee on Economic and Business Development 

P.O. Box 15 

Parliament of South Africa 

Cape Town 

8000 

 

For the attention of: Ms Noziphiwo Dinizulu 

Per e-mail: ndinizulu@parliament.gov.za 

 

Dear Mr Rayi 

SUBMISSION TO THE NATIONAL COUNCIL OF PROVINCES SELECT COMMITTEE IN 

RELATION TO THE B-VERSION OF THE COMPETITION AMENDMENT BILL, 

PUBLISHED BY PARLIAMENT ON 23 OCTOBER 2018 

1. Introduction 

Thank you for the opportunity to submit comments on the proposed B-version of the 

Competition Amendment Bill, 2018 (Bill). My comments are focused on the new section 21A 

of the Competition Act, No. 89 of 1998 (Act) dealing with impact studies. A comparison of the 

draft Bill published in December 2017 and the B-version of the Bill shows that no substantive 

revisions to this section have been made in the past eleven months.  

Although in the employ of Bowmans, my input below is submitted in personal capacity. It is 

based on my draft thesis titled “Priorities for the South African Competition Commission in 

relation to the proposed impact study provisions of the Competition Amendment Bill, 2018”, 
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soon to be submitted in partial fulfilment of the requirements for the Masters in Philosophy in 

Futures Studies at the University of Stellenbosch Business School. The topic of my thesis 

originated from a concern that the Competition Commission South Africa (Commission) might 

be tempted to measure what other agencies typically measure, as opposed to what it ought to 

measure in order to further the South African economic transformation process. One of the 

objectives of my thesis is to conjecture a framework for the conducting of impact studies for 

the South African context. 

As part of my thesis, I considered the literature on impact studies, among others, the 

methodologies proposed by the International Competition Network (ICN) and Organisation for 

Economic Co-operation and Development (OECD). Once finalised, my thesis will shed light 

on the significant shortcomings – theoretically and empirically – of the methodologies 

proposed – in and of themselves, and in the South African context. Since the Commission has 

already adopted some of the ICN’s and OECD’s methodologies as part of informal impact 

studies, there is a risk that the use of these institutions’ methodologies will continue, especially 

under the banner of convergence. 

It will be argued in my thesis that impact study techniques must be context-specific. The goals 

of a competition agency must reflect in its impact study methodologies. Notably, the ASEAN 

Economic Community (AEC) has recently indicated that it will not support the methodologies 

promoted by the ICN and OECD. It will instead follow more basic approaches, including first 

trying to identify the significant variables to measure in relation to each of the member states 

of the AEC (each with its own level of development). The author would recommend an equally 

prudent approach by the Commission. 

In light of the above, the recommendations below are respectfully proposed: 

 

2. Proposal in relation to the purpose of impact studies 

Regarding Section 21A(1), it is respectfully proposed that the provision be expanded as per 

the underlined parts below. The rationale for each of the proposals is set out further below. 

(1) The Competition Commission may study the impact of any decision, ruling or judgment 

of the Commission, the Competition Tribunal, or the Competition Appeal Court, the 

High Court, the Economic Court and the Constitutional Court to determine whether or 

not systematic progress has been made with the objectives contained in the preamble 

of the Act. 
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Rationale for the proposed amendments 

2.1 It is respectfully proposed that consideration be given to the insertion of the underlined 

parts “the High Court, the Economic Court and the Constitutional Court”. Decisions on 

issues of competition law are often made by non-traditional competition law courts. For 

example, reference to the High Court in section 21A(1) may enable the Commission 

to compare the impact of a restraint decision in common law context with a restraint 

decision in competition law context. By expanding the source base, the Commission 

will have more cases to choose from. 

2.2 It is respectfully proposed that consideration be given to the insertion of a purpose or 

subject of an impact study. Yes, the Commission may study the impact of decisions, 

but the impact of decisions on what? Clarity in this regard would be important for both 

the Commission and the Competition Tribunal (Tribunal). Proposed wording is 

provided below. 

2.3 Regarding the first part of the purpose, it is respectfully proposed that the purpose of 

impact studies be defined as follows: “… to determine whether or not systematic 

progress has been made….” In this regard: 

2.3.1 The phrase “whether or not” is recommended to allow for a balanced 

consideration of effects, not only positive effects associated with a decision; 

2.3.2 The phrase “systematic progress” is recommended to limit the conducting of 

impact studies to decisions of consequence, as opposed to insignificant 

decisions (on the face of it). 

2.4 It is respectfully proposed that systematic progress be measured in relation to “... the 

objectives contained in the preamble of the Act”. Whereas the Minister envisages (in 

the Memorandum on the Objects of the Competition Amendment Bill, page 65, 

paragraph 13) that the purpose of market studies is to assess the impact of decisions 

on the “…competitiveness of South African markets…”, it is respectfully proposed that 

this objective may fail to sufficiently differentiate between a pure efficiency (consumer 

welfare) approach to market evaluation, and a multiple-objective standard, as is 

contained in the preamble of the Act. Indeed, a focus on “competitiveness” in the 

traditional sense might serve to undermine the economic transformation process. By 

aligning the goal of impact studies with the objectives contained in the preamble, the 

broader mandate will remain front-of-mind. 
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3. Proposal in relation to application 

It is respectfully proposed that the following sub-section be inserted after section 21A(1): 

(2) This section does not: 

a. apply to decisions under appeal; and 

b. replace the Commission’s work of monitoring compliance with conditions or 

other remedies in the ordinary course. 

Rationale for the proposed amendments 

3.1 The rationale for the above inclusion is to prevent impact studies (i) from being 

launched prematurely, and (ii) from being used for the monitoring of conditions in the 

ordinary course.  

 

4. Proposal in relation to the criteria to be considered by the Tribunal 

It is respectfully proposed that the current section 21A(7), dealing with the Tribunal’s mandate 

to make an order in relation to an objection to an impact study, be supplemented with the 

underlined parts below: 

(7) The Competition Tribunal must determine the objection referred to in subsection (6) 

and may make any appropriate order after having considered all relevant information, 

including – 

a. The nature and extent of the information requested; 

b. The purpose and scope of the impact study; 

c. The relevance of the information requested to the impact study; 

d. Provision in the research design for – 

i. methodologies and assumptions being sufficiently robust in and of 

themselves and in the South African context; 

ii. a welfare standard sensitive to the South African context; 
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iii. the consequences of a decision, whether positive, negative or neutral, 

to be studied and reported on in equal measure; 

iv. limited qualification of results; 

v. a causal link between the results and the work of the Competition 

Commission, Tribunal or relevant court; 

e. The application of learnings in a broader context. 

Rationale for the proposed amendments 

4.1 The rationale for the proposed additions to the sub-section are stated below: 

4.1.1 The insertion “Provision in the research design for – methodologies and 

assumptions being sufficiently robust in and of themselves and in the South 

African context, is respectfully proposed to prevent the application of 

discredited methodologies and assumptions by the Commission in this context. 

In the author’s view, unless the Commission is explicitly made aware of this 

issue, the risk exists that it would continue to apply the methodologies proposed 

by the ICN and the OECD, which may detract from a South African-focused 

approach. 

4.1.2 The insertion “Provision in the research design for – a welfare standard 

sensitive to the South African context, is respectfully proposed to ensure that 

careful thought is given to the welfare standard to be used. The few impact 

studies that the Commission conducted (in working paper format) has shown 

that the Commission has often copied first world methodologies without 

questioning important aspects in relation thereto. For example, one impact 

study conducted (called an “event study”) entailed the measuring of the change 

in the share price of certain companies pursuant to their respective merger 

rulings. It was found that the change in share price pursuant to the merger 

ruling was significant for all but one of the companies. On this basis, it was 

concluded that merger control in South Africa is effective. In the author’s view, 

studies like these serve a limited purpose, first, due to the methodological 

ambiguities involved in studies of this nature; secondly, due to the use of a 

producer welfare standard (which is not priority in South Africa) and lastly, it is 

not at all clear why merger control is effective on the basis of a share price 

change on prohibition. No clarification was provided in this regard. 
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4.1.3 There is an increasing literature on the application of competition law and 

economics in development context. Among others, Professor Josef Drexl has 

done some work on the role of a welfare standard in developing countries. It 

would be important for the Commission to track this literature to remain 

sensitised as to the debates and the critique. Incorrect welfare standards may 

have the unintended consequences of skewing an authority’s entire 

competition project, because of the close link between the work done by the 

authority, and the measuring of such work. 

4.1.4 The insertion “Provision in the research design for – the consequences of a 

decision, whether positive, negative or neutral, to be studied and reported on 

in equal measure” is respectfully proposed to ensure that impact studies are 

not biased to only measure (or report or) benefits or positive consequences. 

This practice is common for agencies in developed countries. It would be a 

concern if tax payers’ money and private firms’ information are used to conduct 

impact studies that are designed, whether formally or tacitly, to measure 

success only. It could also pose administrative law risks. This is a serious issue, 

because it has been noted in certain strategic reports of the Commission that 

its intention with impact studies is to measure “benefits”. 

4.1.5 The testing of “benefits only” would have two further consequences. First, it 

would undermine learning. Learning will be important due to significant 

changes to the Act. Note that it is the intention of the Minister for impact studies 

to “...inform future action or approaches...” (refer to the Memorandum on the 

Objects of the Competition Amendment Bill, page 65, paragraph 13.2). On this 

note, at the recent Competition Law, Economics and Policy Conference at the 

University of the Witwatersrand, Judge David Unterhalter emphasised the 

importance of humility as part of the new competition regime. 

4.1.6 Secondly, a “benefits only” approach may predispose agency officials to only 

take on “easy cases” showing obvious benefits, while neglecting other, equally 

important but challenging cases. This could skew the growth trajectory of the 

authority. These concerns have been emphasised by scholars in the field. 

4.1.7 The insertion “Provision in the research design for – limited qualification of 

results” is respectfully proposed to ensure that the Commission is kept 

accountable for its methodologies and conclusions. Impact studies are often 

accompanied by numerous qualifications. In this context, efforts should be 
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made to have these tightened in order to ensure better accountability for 

results. 

4.1.8 The insertion “Provision in the research design for – a causal link between the 

results and the work of the Competition Commission, Tribunal or relevant court” 

is respectfully proposed to avoid credit (or flack) being taken for results that are 

coincidental considering other external, random events. Longer term ex post 

studies are frequently criticised on this basis. 

4.1.9 The insertion “The application of learnings in a broader context” is respectfully 

proposed to ensure that the findings from the impact study will serve a larger 

purpose and feed back into the processes of the Commission. 

 

5. Conclusion 

While the above parameters may appear to be limiting the Commission’s powers in relation to 

impact studies, it is respectfully submitted that the above proposals have been inspired by an 

in-depth consideration of peer-reviewed academic articles authored by scholars who are 

intrinsically involved in the design and execution of impact studies by competition authorities 

in developed countries. The few impact studies that the Commission has conducted has 

shown that the Commission has often copied the methodologies of the ICN and OECD without 

interrogating central aspects in relation thereto. A risk exists that impact studies relying on first 

world methodologies might be discredited by both developed and developing country 

economists. A lot of time and money (“school fees”) would be saved by proper direction 

contained in the law. 

More importantly, we have reached a stage in South Africa where brand new thinking in 

relation to competition is required. (This point was also emphasised by Judge David 

Unterhalter at the Competition Conference.) Proper direction in terms of section 21A of the 

Act would be a catalyst for new thinking, because it requires on to “begin with the end in mind”. 

It is a very strategic provision in this sense. We need a “phase change” in competition 

economics, probably of the scale that mathematicians faced with the discovery of chaos 

theory. In this regard, consider the extract from James Gleick’ book, “Chaos – Making a New 

Science”: 

“The whole tradition of physics is that you isolate the mechanisms and then all the rest 

flows”, he said. That’s completely falling apart. Here you know the right equations but 
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they’re just not helpful. You add up all the microscopic pieces and you find that you 

cannot extend them to the long term. They are not what is important in the problem. It 

completely changes what it means to ‘know’ something”. 

Sound parameters in the way impact studies are conducted may spur a process of finding 

such new “know”-ledge. 

If you require any further information in relation to the above, please do not hesitate to contact 

me. I will gladly assist. 

 

Youth faithfully 

Odie Strydom (Ms) 

Telephone: (011) 669 9286 

Mobile:  0833 819 419 

E-mail:  odie.strydom@bowmanslaw.com 

 

 


