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(A)SummaryComments(PAIAComments)
SUMMARY OF SUBMISSIONS TO PORTFOLIO COMMITTEE ON JUSTICE AND CORRECTIONAL SERVICES ON THE PROMOTION OF ACCESS TO INFORMATION AMENDMENT [COMMITTEE] BILL AND RESPONSE BY DEPARTMENT OF JUSTICE AND CONSTITUTIONAL DEVELOPMENT

Table 1 reflects general recommendations and the DOJCD’s response;
Table 2 provides a clause by clause summary of the submissions and the DOJCD’s response; and
Annexure “A”, draft amendments proposed in view of comments received.
Table 1:

	NAME OF DEPARTMENT/INSTITUTION
	COMMENTS/RECOMMENDATIONS
	DOJCD RESPONSE

	amaBhungane

(PAIA AB 1)
	(a) A definition of substantially related sources (such as a company and its subsidiary, a husband and a wife and a parent or guardian and a minor child) should be inserted in the Bill.

(b) Investment vehicles should also be included as sources of funding to be disclosed above the threshold, namely “any dividend, return or transfer of whatsoever nature from a juristic person in which the political party has a beneficial ownership stake”.

(c) The Amendment Bill should clarify that requests for access to records may be made at any time in addition to the quarterly disclosure of information of donations.

(d) The Committee should consider creating a dual disclosure obligation, similar to the Political Party Funding Act, that requires that entities that make donations should disclose such donations.

(e) The Amendment Bill refers to the “accounting officer” while the remainder of PAIA refers to “information officers”.  It is recommended that the proposed amendments should be harmonized with general scheme of PAIA.

(f) The Schedule to PAIA should be amended to include reference to the Political Party Funding Act.


	(a) 
(b) The MVC case focused on the funding of parties and not how funds are used.  

(c) This is a matter that will be automatically provided for if the recommendation of the Information Regulator is accepted by the Portfolio Committee.

(d) The obligation to automatically disclose the identity of persons who fund parties will render a dual disclosure obligation redundant.

(e) Noted.  The Department agrees that there is a need to use terminology consistently.

(f) The Department is not opposed to the proposal.

	South African Human Rights Commission (SAHRC) (PAIA AB 3)


	(a) Is of the opinion that the proposed Chapter 2A is of a limited nature and expressed the view that other information of political parties should be accessible to the public.

Recommends that “political parties” should be included in the definition of “public body”.

(b)  If “political parties’ are included in the definition of “public body” the proposed new Chapter 2A may be incorporated in section 15 and an additional amendment should be included in section 15 to provide for an open governmental data portal.

(c)  Section 90(2) of the Act should be amended to ensure that an information officer of a public body who fails to comply with the provisions of section 32 (report to SAHRC) is guilty of an offence.

(d)  The word “and” between paragraphs (a) and (b) of section 46 (the public interest override) should be replaced with an “or” to lessen the burden on requesters who wish to rely on the provision.

(e)  It should be stipulated that the 30-day period stipulated in terms of sections 22, 25 and 26 may not be deviated from in any circumstances.  Shorter periods should be introduced where access to information is vital to safeguarding the liberty of people.


	(a) It is accepted that all political parties and not only some that are, for example, juristic persons, should be subject to the provisions of PAIA.  However, PAIA created a clear distinction between public and private bodies.  Public bodies are defined as nothing else than the executive organs of state.  The Department is of the view that political parties should be included in the definition of “private bodies”.
(b)  Do not agree with the proposal.  Part 3 of the Act will apply to political parties upon their inclusion in the definition of a “private body”.

(c)  



	MY Vote Counts

(PAIA AB 5)
	Section 90 of PAIA should be amended to ensure that accounting officers are subjected to sanctions should they act as described in section 90(1), (2) or (3).


	The inclusion of a political party in the definition of a “private body” will render a consequential amendment of this nature unnecessary.

	Media Monitoring Africa

(PAIA AB 6)
	(a) Parties should be required to compile PAIA manuals setting out the disclosures the parties are required to make.

(b) There is also no requirement to make disclosures regarding political advertising.  Parties should therefore be required to keep record of all political advertisements in order to enable the public to identify paid-for content and manipulated advertising.

Insert the following definition in the Bill “political advertising” means any advertisement and or paid for content, advocating for or against the election of a party or candidate or outcome, that is published directly or indirectly as part of an election or campaign.
(c) Recommended that whistle-blowers should be protected by determining that “persons who, in good faith and in the public interest, disclose information about wrongdoing in the electoral process by a relevant electoral stakeholder or its employees, shall be protected from administrative, social, legal and employment-related sanctions or other sanctions of a similar nature”

	(a) Please refer to above response to proposal by My Vote Counts.
(b) The Department is of the view that the amendments to be affected to PAIA should not go beyond the purview of the MVC case.  The proposed amendments relate to the funding of political parties only in in line with the order of the Constitutional Court.

(c) 



	Information Regulator
(PAIA AB 9)
	(a) Recommends that the definition of “private body” be amended to include political parties and independent candidates.

(b) Recommends further that the definition of “head” should also be amended to include the head of a political party and independent candidates.


	(a)  The Department supports the recommendation.
(b) The Department supports the recommendation.

	A Bezuidenhout
	“Currently the ANC Administration is subject to section 195 of the Constitution.  I argue that the ANC party is intertwined with the ANC Administration as one entity should also be subject to section 195 of the Constitution and therefore it should not be necessary to make applications in terms of the Promotion of Access to Information Act to acquire information about the private funding of political parties.”.


	Section 195 of the Constitution deals with the basic values and principles governing the public administration and not access to information which is provided for in section 32 of the Constitution.  Section 32 of the Constitution applies to both public and private bodies.


	UNISA, Department of Political Sciences – Prof D. Kotze
	(a) It might be more effective to identify the relevant sections in the PPFA and incorporate them instead of trying to “reinvent the wheel”. The only aspects that will require their own formulation are those relating to parties at the municipal level and independent candidates (the PPFA does not address either).
(b) At present, application to independents at national and provincial level is hypothetical. 


	(a) The Department agrees that there should be greater synergy between the proposed amendments and the provisions of the PPFA.

(b)  The Constitutional Court ordered that the disclosure obligation should also apply in respect of independent candidates and the proposed amendment of PAIA should therefore apply in respect of independent candidates as far as possible.


Table 2:
	NAME OF DEPARTMENT/INSTITUTION
	COMMENTS/RECOMMENDATIONS
	DOJCD RESPONSE

	1. Proposed new section 52A:
Definition of “accounting officer”



	J Turnbridge

(PAIA AB 13)
	(a) The provision does not require any qualifying skills, educational qualifications or membership of any certifying organisation.  Makes the statement that unless the accounting officer can be held to a higher standard undue influence on the position is likely to prevail.


	(a) The Department recommends that political parties should be included in the definition of a “private body” which will then have the effect that the term “accounting officer” will be replaced with the term “head of a private body”.  The Political Party Funding Act does not prescribe any qualifications as precondition for appointment as an accounting officer.



	Definition of “political party”


	Media Monitoring Africa


	(a) The definition goes wider than the definition of “political party” in the Political Party Funding Act.  It is recommended that the Political Party Funding Act should be amended to align with the wider definition.  The use of the word “and” in subparagraph (b) is misleading and should be replaced with “or”.  It should also be clarified that the duty to record arises from the moment the first donation is received.

(b) Definitions of “donation” and “donations in kind” should be included in the Bill in order to clarify the scope of the required disclosures.


	(a)  The definition of political party in the Political Party Funding Act does not refer to independent candidates.  The reason for this is that the ambit of the Political Party Funding Act is restricted to political parties and the Act does not make provision for the funding of independent candidates.  The MVC case, on the other hand, expressly included independent candidates under the obligation to make funding information available.
(b) The Department agrees that the two definitions should be included by reference, but that it is not necessary to repeat them verbatim in the proposed new section.



	J Turnbridge

(PAIA AB 13)
	The definition is open to interpretation to imply that an entity with political motives can accept donations if their principle objective does not oppose or support any registered political party or candidates.

	

	Proposed new section 52B(1)(a):


(1)
The accounting officer of a political party must—
(a)
create and keep records of—


	Media Monitoring Africa
	(a) It is recommended that the wording “create and keep” should be aligned with that of the My Vote Counts decision to require accounting officers to “record, preserve and make reasonably accessible”.

(b) The proposed new section fails to include a requirement to make the information “reasonably accessible”.

(c) There is also other information that is relevant, such as, information regarding structure, functions, powers, decision making processes and decisions taken by parties in respect of electoral processes.


	(a)  The Department does not agree.  The proposed new provision is in line with the order of the Constitutional Court.
(b) The Department recommends that the manner in which the information is made available should be left to regulations.

(c) The MVC case was restricted to the funding of political parties.  The Department does not agree that the proposed new provision should go beyond funding information. 



	Proposed new section 52B(1)(a)(i):

(i)
the identity of and the amounts of money paid by all persons or entities who donate more than R100 000 per financial year, as defined in section 
1 of the Political Party Funding Act, 2018, to the party concerned;


	Helen Suzman Foundation 

(PAIA AB 8)


	The Political Party Funding Act prescribes the R100 000 amount in the Regulations to the Act.  If those regulations are amended to change the threshold amount, then section 52B(1)(a)(i) will not be in line with amended threshold amount which will require an amendment to the Act.

Recommends that proposed new section 52B(1)(a)(i) should refer to the threshold contemplated in section 9(1) of the Political Party Funding Act, 2018.


	The Department supports the recommendation.

	Allan Gray 

(PAIA AB 2)


	(a) The R100 000 threshold is too high, because it defeats the purpose of concerns around corruption.

(b) Donors of funds should be identified and disclosed as part of accounting records.

(c) The proposed provision also does not refer to gifts to political parties.

(d) The R100 000 threshold only applies in respect of subparagraph (i) and not the remaining subparagraphs


	(a) The intention is to align the proposed new section in PAIA to the Political Party Funding Act, 2018.  The threshold is determined in terms of that Act and not PAIA.  It is doubtful whether a political party could be influenced by individuals or entities who donate amounts that are smaller than the threshold amount.
(b) The Department agrees with the recommendation.

(c) It is argued that the definition of donation in the Political Party Funding Act is wide enough to include gifts.  The proposed new section 52B aimed to present a duplication of the definition of “donation”.

(d) Noted.  The Department agrees that the threshold should be applicable to all subparagraphs, as is the case with the Political Party Funding Act. 



	J Turnbridge


	The clause does not cover those instances where smaller amounts of, for example, R99 000 are donated to parties.


	Noted.  It is doubtful whether a political party could be influenced by individuals or entities who donate amounts that are smaller than the threshold amount.

	My Vote Counts 


	(a) It should be mandatory that the accounting officer should record all donations, irrespective of the value (the Political Party Fund Act requires the recordal and preservation of all private donations).  However, the Political Party Funding Act does not apply to independent candidates and therefore the PAIA Amendment should require that all donations to independent candidates are recorded.

(b) The date on which a donation is made should also be recorded.


	

	AmaBhungane


	(a) R100 000 is too high.  If Committee agrees that threshold is too high, then it should be regulated in terms of PAIA regulations.

(b) If Committee disagrees that amount is not too high then provision should simply refer to “the amount prescribed in section 9(1)(a) of the Political Party Funding Act, 2018”.

(c) Duty to create records:  Parties are only required to hold records of donations above the threshold.  A general obligation should be placed on parties to create and hold any and all records, irrespective of the value of the donations.


	(a) The Department does not agree.
(b) The Department supports the proposal.

(c) Section 12(2) of the Political Party Funding Act requires that the accounting officer of a political party must account for all income received by the political party.  It is therefore not necessary to include such an obligation in the proposed new PAIA section.



	Media Monitoring Africa


	The Bill should require that parties make disclosures where the same person or entity makes multiple donations that in aggregate exceed the threshold.


	The Department is of the view that the words “more than” and “per financial year” is wide enough to include multiple donations that in the aggregate exceeds the prescribed threshold.


	COSATU


	Requests that the Political Party Funding Act be amended to remove the threshold amount.


	The threshold amount serves an important purpose, among others, to avoid overburdening political parties administratively.  The emphasis is placed on more substantive amounts.


	Proposed new section 52B(1)(a)(ii):

(ii)
any money lent to the political party whether on commercial terms or not;


	The Banking Association South Africa


	The requirement to report on commercial loans is not specified in the Political Party Funding Act.  A requirement, such as the aforementioned, should be specified in the Political Party Funding Act and should be subject to the same customer privacy requirements.


	Noted.  The Department concedes that reference to “commercial terms” should be removed from the proposed new section.

	Proposed new section 52B(1)(b):
(b)
subject to subsection (2), on a quarterly basis make the records available on the social media platforms of the political party concerned.


	SAHRC

	(a) Approximately half of South Africa’s population does not have access to the internet.

It is recommended that reference should be made to “its website, if any, and its principal premises, if any”.

(b)  If “political parties” is not included in the definition of “public body” then Chapter 2A should be expanded to ensure that other information (other than funding records) is accessible to the public.

(c)  The Political Party Funding Act, 2018, does not provide for the disclosure of information pertaining to the funding of internal candidates for “discrete internal political party campaigns”.  There is a need for transparency with regard to internal party contests.


	(a)  Noted.  The Department recommends that the records concerned should be made available as prescribed.
(b) The Department recommends that political parties should be included in the definition of “private body” that will automatically take care of the concern expressed.
(c) The Department does not support the proposal.  The MVC case focused on the funding of political parties and not on individuals insofar as “internal political party campaigns” are concerned.  The proposed new section aims to give effect to the order of the Constitutional Court.


	Helen Suzman Foundation
	Reference to social media is restrictive insofar political parties may not utilise social media or may employ other significant means of communication.

Recommends that reference should be made to “the official communication channels including social media platforms”.


	Noted.  The Department recommends that the records concerned should be made available as prescribed.



	Media Monitoring Africa


	In addition to the social media it should be required that the information be published on websites and made available at registered offices of parties.


	

	Right 2 Know


	Recommends that parties should be required to make information regarding donations also available in manuals to cater for persons who do not have access to the internet.

	

	Fish Hoek Valley Taxpayers and Residents Association [Brian Youngblood]
	Clause 52B(1)(b) recommend that this information be available free-of-charge to avoid a payment pay-gate being established and that the social media platform is open to the public to avoid the parties hiding the information within a restricted access group requiring registration, payment, etc.


	Noted.  The Department recommends that the records concerned should be made available as prescribed.



	Proposed new section 52B(3):

(3)
The records referred to in subsection (1) must be kept for a period of at least five years after the records concerned have been created.


	J Turnbridge


	The time it takes for corruption is uncovered is sufficient motivation for political parties to retain all records for as long as the party exists and thereafter must be referred to the national archives.


	The period of five years spans one administration and the Department is of the view that the period is sufficiently long enough to avoid overburdening political parties administratively.



	My Vote Counts
	(a) There needs to be clarity whether donation records should be preserved for at least five years after a political party is no longer active.

(b) There should be greater clarity as to whether it is intended for information to be replaced on a quarterly basis to the extent that only the most recent date is publicly available or is intention for information to eventually be available that spans 5 years.


	(a) The proposed requirement is that records should be kept for a period of five years, irrespective of whether the party still exists or not.
(b) 

	amaBhungane
	Recommends that period of retention should be 7 years to be consistent with the requirements of the Companies Act, 2008.

	The period of five years spans one administration and the Department is of the view that the period is sufficiently long enough to avoid overburdening political parties administratively.

 

	Proposed new subsection:



	Helen Suzman Foundation
	With reference to paragraphs 45 to 47 of the judgment the HSF is of the view that information must both exist and be in the position of the accounting officer in order to be disclosed following a request.

HSF proposes the following new provision.



“(2)
Subject to section 23, the 
accounting officer of a political party must 
not refuse requests for disclosure of any 
information relating to party political 
funding made in terms of this Act.”


	The inclusion of political parties in the definition of “private body” is sufficient to ensure that requests for access to records, other than those that must be made automatically available, are considered in terms of PAIA.  The Department is of the view that there are no obvious grounds for treating a political party, as a private body, any different than other private bodies.



Annexure “A”
Amendment of section 1 of Act 2 of 2000, as amended by section 21 of Act 42 of 2001, section 1 of Act 54 of 2002 and section 6 of Act 24 of 2015
1.
Section 1 of the Promotion of Access to Information Act, 2000 (hereinafter referred to as the “principal Act”), is hereby amended by—

(a)
the substitution for the definition of “head” of the following definition:


“'head' of, or in relation to, a private body means—

(a)
in the case of a natural person, including a person referred to in paragraph (c) of the definition of “political party”, that natural person or any person duly authorised by that natural person;

(b)
in the case of a partnership, any partner of the partnership or any person duly authorised by the partnership;


(c)
in the case of a juristic person—
(i)
the chief executive officer or equivalent officer of the juristic person or any person duly authorised by that officer; or

(ii)
the person who is acting as such or any person duly authorised by such acting person;
(d)
in the case of political party, the leader of the political party or any person duly authorised by that leader;”;
(b)
the insertion after the definition of “personal requester” of the following definition:


“’political party’ means—

(a)
any entity that accepts donations principally to support or oppose any registered political party or its candidates, in an election as defined in section 1 of the Electoral Act, 1998 (Act No. 73 of 1998);

(b)
a party with representation in the national or provincial legislatures or a Municipal Council referred to in section 151 of the Constitution; or

(c)
a natural person who is an independent candidate;”; and

(c)
the substitution for the definition of “private body” of the following definition:

“'private body' means—

(a)
a natural person who carries or has carried on any trade, business or profession, but only in such capacity;
(b)
a partnership which carries or has carried on any trade, business or profession; [or]
(c)
any former or existing juristic person, or

(d)
a political party,
but excludes a public body;”.

Insertion of new section in Act 2 of 2000

2.
The following section is hereby inserted after section 52 of the principal Act:

“Recording, preservation and disclosure of records on the private funding of political parties
52A.
(1)
The head of a political party must—

(a)
create and keep records of—

(i)
any donation, exceeding the prescribed threshold, that has been made to that political party in any given financial year; and

(ii)
the identity of the persons or entities who made such donations; 

(b)
make the records available on a quarterly basis, as prescribed; and

(c)
keep the records for a period of at least five years after the records concerned have been created.

(2)
For the purposes of this section—

(a)
“donation” means a donation as defined in section 1; 

(b)
“financial year” means a financial year as defined in section 1; and

(c)
“prescribed threshold” means the prescribed threshold contemplated in section 9(1)(a),


of the Political Party Funding Act, 2018 (Act No. 6 of 2018).”.
Amendment of “contents” of Act 2 of 2000

3.
The “contents” of the principal Act is hereby amended by the insertion after item 52 of the following item:

“52A.
Recording, preservation and disclosure of records on the private funding of political parties”.
Short title and commencement

4.
This Act is called the Promotion of Access to Information Amendment Act, 2019, and commences on a date determined by the President by proclamation in the Gazette.
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