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1. INTRODUCTION 

 

This paper seeks to provide some information on the court cases that resulted in the need for 

amendments to the Promotion of Access to Information Act 2 of 2002 (PAIA).1  

 

2. BACKGROUND 

 

My Vote Counts (MVC) is an NGO that campaigns for greater political party transparency. In 

2017 it approached the Western Cape High Court for an order declaring the Promotion of 

Access to Information Act to be unconstitutional because it does not provide for 

political parties and independent candidates to disclose their private funding. MVC 

contends that this information is needed to exercise an informed right to vote. 

 

My Vote Counts had sought information relating to the private funding of some political parties 

in terms of the Promotion of Access to Information Act. Taking advantage of the provisions of 

PAIA, some of those parties refused to disclose this information. This led to My Vote Counts 

initiating an application in the Western Cape High Court challenging the constitutionality of 

PAIA. 

 

3. COURT JUDGMENTS 

 

A brief overview of the court judgments in this matter is set out as follows: 

 

 

                                                
1 A proposed Committee Bill to amend PAIA has been forwarded to the Committee and an analysis of the Bill will be provided. 
This paper just seeks to provide a brief overview of the Court cases. 
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3.1 High Court (MVC v President of the Republic of South Africa and Others 2018 (2) 

SACR 644) 

 

My Vote Counts approached the Western Cape High Court and sought a declaration that;  

 

(i) Information about the private funding of political parties is reasonably required 

for the effective exercise of the right to vote 

(ii) The Promotion of Access to Information Act, 2 of 2000 is inconsistent with the 

Constitution and invalid, insofar as it does not allow for the continuous and 

systematic recordal and disclosure of private funding information of political 

parties. 

 

According to My Vote Counts, section 32, read with sections 19 and 7(2) of the 

Constitution, imposes an obligation on Parliament to pass legislation that provides for the 

recordal and disclosure of information on the private funding of political parties and 

independent candidates. These sections of the Constitution are set out as follows: 

 

Constitution, 1996 

 

Section 7. Rights 

7. (1) This Bill of Rights is a cornerstone of democracy in South Africa. It enshrines the 

rights of all people in our country and affirms the democratic values of human dignity, 

equality and freedom. 

(2) The state must respect, protect, promote and fulfil the rights in the Bill of Rights. 

(3) The rights in the Bill of Rights are subject to the limitations contained or referred to in 

section 36, or elsewhere in the Bill. 

 

Section 19. Political rights 

19. (1) Every citizen is free to make political choices, which includes the right— 

(a) to form a political party; 

(b) to participate in the activities of, or recruit members for, a political party; and 

(c) to campaign for a political party or cause. 

(2) Every citizen has the right to free, fair and regular elections for any legislative body 

established in terms of the Constitution. 

(3) Every adult citizen has the right— 

(a) to vote in elections for any legislative body established in terms of the Constitution, and 

to do so in secret; and 

(b) to stand for public office and, if elected, to hold office 

 

Section 32. Access to information 

32. (1) Everyone has the right of access to— 

(a) any information held by the state; and 

(b) any information that is held by another person and that is required for the exercise or 

protection of any rights. 
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(2) National legislation must be enacted to give effect to this right, and may provide for 

reasonable measures to alleviate the administrative and financial burden on the state. 

 

MVC argued in the High Court that although PAIA is indeed the national legislation envisaged 

by section 32 of the Constitution to give effect to a citizen’s right of access to information, it 

has a deficiency in respect of the access to information for the private funding of political 

parties and independent candidates. According to My Vote Counts, access to this information 

is also essential to help in the fight against the potential corruption that could be linked to 

private funding. 

 

On 27 September 2017, in the matter of MVC v President of the Republic of South Africa 

and Others 2018 (2) SACR 644 (WCC),2 the High Court ruled in MVC’s favour and declared 

sections of PAIA unconstitutional. The High Court concluded that: 

 

 PAIA neither applies to political parties nor to independent candidates nor to all 

records on private funding. It in effect held that PAIA’s failure to provide for access to 

information on private funding is a deficiency that renders PAIA inconsistent with the 

provisions of sections 32, 7(2) and 19 of the Constitution, read together.  

 The declaration was suspended for 18 months to give Parliament time to fix this 

defect.  

 However, the High Court refused MVC’s further request to order Parliament to make 

the disclosure of political party funding information “systematic and continuous”. In the 

courts view this would amount to prescribing to Parliament on how to execute its 

constitutional mandate. 

 

Every court order that declares a piece of legislation unconstitutional must be confirmed by 

the Constitutional Court. In any case, the Minister of Justice and Constitutional Development 

appealed the High Court judgment. The Minister argued that PAIA was not unconstitutional 

because it already provides adequate mechanisms to access information about political party 

funding. 

 

3.2 Constitutional Court. (My Vote Counts NPC v Minister of Justice and 

Correctional Services and Another 2018 (5) SA 380 (CC)) 

 

On 21 June 2018, the Constitutional Court handed down judgment in an application for the 

confirmation of an order of Constitutional invalidity made by the Western Cape High Court in 

the My Vote Counts matter.3 

 

Impact of Political Party Funding Legislation?4 

 

                                                
2MVC v President of the Republic of South Africa and Others 2018 (2) SACR 644 (Accessed at 
http://saflii.org/za/cases/ZAWCHC/2017/105.html) 
3 My Vote Counts NPC v Minister of Justice and Correctional Services and Another 2018 (5) SA 380 (CC) (Accessed at 
http://www.saflii.org/za/cases/ZACC/2018/17.pdf) 
4 Political Party Funding Act 6 of 2018 (signed into law by the President but awaiting finalisation of regulations from the IEC.) 



 
 

Research Unit | MVC Judgment                                                                                             Page 4 of 9 

It should be noted that by the time the Constitutional Court heard the case, Parliament had 

already introduced a Political Party Funding Bill to provide access to information on political 

party funding. Despite this, the court said it must still hear the case because: 

 

(i) It had a constitutional duty to confirm or reject the order of the High Court;5 

(ii) It would only be providing guidance on what the Constitution says about this 

issue and not deciding the content of any legislation; and 

(iii) In any event, the case that was presented to the High Court that the 

Constitutional Court was grappling with, has to do with a frontal attack that 

was launched on the constitutional validity of PAIA.6  

 

The Court noted that Parliament enjoys functional independence in the discharge of 

its law making abilities even in relation to the regulation of private funding. Whether 

it does so though one, two or more pieces of legislation is within its discretionary 

powers. It may meet that obligation though a recalibrated PAIA alone, PAIA and other 

legislation or a different mechanism all together.7 

 

The Constitutional Court had to decide three main issues.  

 

(a) Does the Constitution require information on private funding of political parties 

and independent candidates to be recorded, preserved and made reasonably 

accessible to the public?  

 

The Constitutional Court considered the following:  

 

 The need for an informed right to vote 

 

The Constitutional Court considered the right to make political choices and the right to vote. It 

had to decide whether there was a link between these rights and the disclosure of private 

funding information. The court found that the Constitution envisages an informed right 

to vote. This is because in a democracy, government is based on the will of the people. The 

will of the people is expressed through elections. The court found that if voters did not have 

access to all the necessary information to make an informed decision when voting then this 

can frustrate the will of the people. Voters need to know who is possibly influencing those who 

they elect into public office and what their real intentions are. 

 

Therefore there is a vital connection between a proper exercise of the right to vote and the 

right of access to information.  The right to vote is not to be exercised blindly or without proper 

reflection.  In this regard, Ngcobo CJ made the following observations:8  

 

                                                
5 My Vote Counts NPC v Minister of Justice and Correctional Services and Another 2018 (5) SA 380 (CC) para [14] (Accessed 
at http://www.saflii.org/za/cases/ZACC/2018/17.pdf)  
6Ibid para [15] 
7Ibid para [17] 
8 Ibid para [35] 
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“In a democratic society such as our own, the effective exercise of the right to vote also 

depends on the right of access to information.  For without access to information, the ability 

of citizens to make responsible political decisions and participate meaningfully in public 

life is undermined.” 

 

Political parties and independent candidates should not be left to pick and choose what 

information would be “held”, preserved and disclosed to those who depend on information to 

determine to whom to entrust their future, that of the nation and posterity.9  All information 

necessary to enlighten the electorate about the capabilities and dependability or otherwise of 

those seeking public office must not only be compulsorily captured and preserved but also 

made reasonably accessible.10 

 

 Fighting corruption 

 

The Court also found there was a need to promote transparency and accountability as well as 

combat corruption. Public and private sector corruption is a matter of grave concern around 

the world. The need for efficiency and effectiveness in the prevention, containment and 

elimination of corruption linked to the private funding of political parties and independent 

candidates seems to cry out for urgent intervention.11  Corruption thrives in a culture of 

secrecy. According to the Court funders are likely to influence the policy decisions of elected 

officials in a meaningful way. The court found that when public office-bearers are “illegitimately 

dictated to” this is likely to poison the political landscape and undermine the values and vision 

of the Constitution.  

 

For these reasons, the court found that the Constitution does require private funding 

information to be recorded and preserved, as well as reasonable access to this information to 

be accessible by the public. This is to help make sure that government acts based on the will 

of the people and not the wishes of private financiers. Unchecked or secret private funding 

from all, including other nations, could undermine the fulfilment of constitutional obligations by 

political parties or independent candidates so funded, and by extension our nation’s strategic 

objectives, sovereignty and ability to secure a “rightful place” in the family of nations.12 

 

 International commitments 

 

South Africa also has a duty in international law to take steps to be transparent about the 

funding of public office bearers to combat corruption. The United Nations Convention Against 

Corruption, which Parliament has duly ratified, enjoins State Parties to:13 

 

“consider taking appropriate legislative and administrative measures consistent with 

the objectives of this Convention and in accordance with the fundamental principles of 

                                                
9 Ibid para [39] 
10Ibid para [39] 
11 Ibid para [4] 
12 Ibid para [41] 
13 Ibid para [49] 
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its domestic law, to enhance transparency in the funding of candidatures for elected 

public office and, where applicable, the funding of political parties.” 

 

In the same vein, the African Union Convention on Preventing and Combating Corruption, 

which South Africa has also ratified, says: 

 

“Each State Party shall adopt legislative and other measures to: 

(a)        Prescribe the use of funds acquired through illegal and corrupt practices 

to finance political parties; and 

(b)        Incorporate the principle of transparency into funding of political parties.” 

 

 Access is required for the proper functioning and vibrancy of our constitutional 

democracy. 

 

So important is the obligation to record, preserve and make private funding information 

reasonably accessible to the voting public, that it must also be easily accessible to the media, 

NGO’s, academia and other political players.  

 

(b) Is PAIA deficient? 

 

The Constitutional Court found that PAIA does not adequately provide for access to private 

funding information. It has three serious problems. 

 

 First, the definitions section of PAIA is not broad enough. PAIA only allows you to 

request information from a person who is carrying on a business, trade or profession 

and only in that capacity. This excludes independent candidates who are merely 

conducting political campaigns. Political parties that do not qualify as “juristic persons” 

would also be excluded. A juristic person is a special category of person which is 

capable of having rights or obligations in law. This usually refers to companies or other 

business entities as well as bodies created by legislation such as a university. 

However, many political parties are not formally established in this way.14 To the extent 

that PAIA does not cover those political parties that are not juristic persons, it is 

constitutionally deficient. 

 Second, PAIA does not specifically require the recording, preservation and disclosure 

of private funding for political parties and independent candidates. 

 Third, the court found that PAIA’s procedure for requesting information is laborious and 

requires a fee payment. According to the courts sections 18 and 53 of PAIA (which 

provide for the Form of requests for access to information from public and private 

bodies respectively) do not pass muster.15  These sections prescribe a form to be 

completed with laborious particularity.  And information on private funding would have 

to be requested from a particular political party for a specific purpose or as and when 

it is needed.  To have it, a fee must be paid and the record asked for must obviously 

                                                
14Ibid para [47] 
15 Ibid para [66] 
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be in existence.  It is a cumbersome process that many would not be able to follow. 

PAIA also enables a request to be easily rejected on a variety of grounds. For example, 

a request for private funding information could be rejected because the information is 

likely to harm the commercial or financial interests of a private body. So PAIA does not 

make political funding information accessible. Reasonable access should be 

institutionalised.16 

 

(c) What relief should the court grant? 

 

Mogoeng CJ (with Zondo DCJ, Dlodlo AJ, Goliath AJ, Jafta J, Khampepe J, Madlanga J, Petse 

AJ and Theron J concurring) for the majority held that the State is under an obligation that 

flows from a proper reading of sections 32, 19 and 7(2) of the Constitution to do everything 

reasonably possible to give practical and meaningful expression to the right of access to 

information and the right to vote.  

 

The majority further contended that this is so because the exercise of the right to vote must 

be an informed choice, and there is a vital connection between the proper exercise of the right 

to vote and the right of access to information. In sum, PAIA is deficient because it does not 

provide that: (i) information on the private funding of political parties and independent 

candidates be recorded and preserved; (ii) it be made reasonably accessible to the public; 

and (iii) independent candidates and all political parties are subject to its provisions. 

Additionally, no compelling reasons exist to justify these limitations.17  

 

The Constitutional Court ordered the following:18 

 

The order of constitutional invalidity made by the Western Cape Division of the High Court, 

Cape Town is confirmed, in these terms: 

 

1.1       It is declared that information on the private funding of political parties and 

independent candidates is essential for the effective exercise of the right to make political 

choices and to participate in the elections. 

 

1.2       It is declared that information on private funding of political parties and independent 

candidates must be recorded, preserved and made reasonably accessible. 

 

1.3       It is also declared that the Promotion of Access to Information Act 2 of 2000 (PAIA) 

is invalid to the extent of its inconsistency with the Constitution by failing to provide for the 

recordal, preservation and reasonable disclosure of information on the private funding of 

political parties and independent candidates. 

 

                                                
16 Ibid para [70] 
17 Ibid para [68] 
18 Ibid para [91] 
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1.4       Parliament must amend PAIA and take any other measure it deems appropriate 

to provide for the recordal, preservation and facilitation of reasonable access to 

information on the private funding of political parties and independent candidates 

within a period of 18 months. 

 

 Systematic and Continuous disclosure of information 

 

MVC also asked for systematic and continuous disclosure of information on private funding. It 

wanted this so that funding information is available at all times and not only upon request. 

However, a majority of the judges found that this would amount to instructing 

Parliament how to draft legislation. This would undermine the separation of powers 

between Parliament, which consists of elected officials, and the courts.19  

 

A minority of the judges found, however, that such an order was necessary to give meaning 

to the right to have access to information on private funding. Froneman J (with Cachalia AJ 

concurring) was of the view that the recordal and disclosure of information pertaining to the 

private funding of political parties must be systematic and continuous otherwise it would mean 

that the obligation imposed is “unsystematic”, “one-off” and “intermittent”. Moreover, the 

minority expressed the view that the right to vote is the whole citizenry’s right, and to view it 

only as an atomised individual right diminishes our concept of participatory democracy.20  

 

4. CONCLUSION 

 

The Constitutional Court noted that there are ‘some good and strong pointers in PAIA itself as 

to what  could possibly be done to properly record and make information on the private funding 

of political parties or independent candidates easily or reasonably accessible.”21 The Court 

referred to the following sections in PAIA: 

 

o Section 52. Voluntary disclosure and automatic availability of certain records; and  

o Section 70. Mandatory disclosure in public interest 

 

The Constitutional Court also noted that.22 

 

 “Reasonable access should be institutionalised”.23 However, it does not fall within the 

remit of this Court to prescribe to Parliament whether the recordal, preservation and 

disclosure of all information relating to private funding should be regulated in terms of 

PAIA, or PAIA and another legislation or PAIA and other measures. Again, that is a 

decision to be taken by Parliament. The Courts duty is to provide broad guidelines on 

what could be considered by Parliamentarians in developing a fitting regulatory 

                                                
19 Para [80] 
20 Para [94] 
21 Para [71] 
22Ohene Yaw Ampofo-Anti, Understanding the My Vote Counts judgment(Accessed at 
https://www.groundup.org.za/article/understanding-my-vote-counts-judgment/) 
23 My Vote Counts NPC v Minister of Justice and Correctional Services and Another 2018 (5) SA 380 (CC) para [70] (Accessed 
at http://www.saflii.org/za/cases/ZACC/2018/17.pdf)  
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framework in this connection. The fundamental principle that must be underscored 

here is that information on the private funding of political parties and independent 

candidates must be “held” or “recorded”, preserved and be reasonably accessible.24 

 Millions of voting South Africans are unemployed.  And even those who are employed 

need every Rand they earn to meet their basic necessities.  Those who stand to 

benefit from these people’s vote or participation in the elections ought to be able to 

access a regulatory framework that facilitates the recordal, preservation and 

reasonable access to information.25 

 As a general rule, no information on private funding may be destroyed at the discretion 

of the holder of that information. However, the court said Parliament would still have 

discretion to decide whether access to information on negligible contributions, for 

example a R10 donation, may be excluded. The Court acknowledged that it is 

arguably an incredibly tedious exercise to have to record and disclose every 

quantifiable assistance or support, given to a political party or independent candidate, 

however negligible.26 Other democracies single out for attention “large contributions 

and expenditures” and “most generous supporters”.27 However, the Court was clear 

that the matter was best left to Parliament to decide. 

 

5. REFERENCES 

 

MVC v President of the Republic of South Africa and Others 2018 (2) SACR 644 (WCC)) 

 

My Vote Counts NPC v Minister of Justice and Correctional Services and Another 2018 (5) 

SA 380 (CC)) 

 

Ohene Yaw Ampofo-Anti, Understanding the My Vote Counts judgment (Accessed at 

https://www.groundup.org.za/article/understanding-my-vote-counts-judgment/) 

 

Promotion of Access to Information Act 2 of 2000 

                                                
24 Ibid para [76] 
25 Ibid para [72] 
26 Ibid para [75] 
27 Ibid para [75] 


