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18 September 2019

BORDER MANAGEMENT AUTHORITY (BMA) BILL PROCESS UNDERTAKEN BY THE SELECT COMMITTEE ON SOCIAL SERVICES AND SUMMARY OF KEY ISSUES RAISED
1. DATE OF REFERRAL 

8 June 2017

The Select Committee on Social Services processed and finalized the Refugees Amendment Bill [B12B-2016] during the 2017 – 18 period. 

2. MEETINGS HELD

12 September 2017 (first meeting): Briefing on the BMA Bill [B9B– 2016] s (75)

Deliberations:

The Committee deliberated on the Bill. Further, the Committee agreed that a call for submissions on the Bill be made via newspaper advertisements; after which the Committee would engage with the Department (following legislative procedures) on finalizing the Bill.

Subsequently, a call for written submissions through media platforms (including radio and social media) was advertised. 

An application dated 7 November 2017 was submitted for a Study Tour on Border Management to the United States of America and Republic of Canada for 15-19 January 2018; by the Select Committee on Social Services. The purpose of the study tour was to learn best practices on border management. However, the application for a study tour was not approved. 
13 February 2018 (second meeting): Briefing by the Department of Defence; Briefing by the Department of Finance; Briefing by the South African Police Services (SAPS) on the Border Management Authority Bill [B9B-2016] s75
The briefings by the Department of Defence and the Department of Finance were re-scheduled 20 February 2018 due to time constraints.

20 February 2018 (third meeting): Briefing by the Department of Finance; Briefing by the Department of Defence on the Border Management Authority Bill [B9B–2016] s75
Deliberations:

The Select Committee received briefings from the National Treasury, SANDF, and the Department of Home Affairs.
It should be noted that the rescheduling of meetings was due to NCOP programme changes, Provincial Budget Days, National Council of Provinces (NCOP) Members Training, NCOP Strategic Planning Sessions, and NCOP Taking Parliament to the People Report Back to Eastern Cape

17 April 2018 (fourth meeting): Briefing by the Institute for Security Studies (ISS) on the BMA Bill

The Committee agreed that the Bill would be finalized on 24 April 2018, taking into consideration all inputs and recommendations made by the Committee.

Resolutions and Recommendations:
· The South African Revenue Services (SARS), National Treasury must cooperate with the Department of Home Affairs regarding the BMA, and find middle ground.

· The submission made by the SAPS must be included in the Bill if it is harmless.
24 April 2018 (fifth meeting): Deliberations and Finalization of the BMA Bill [B9B- 2016]

This was the last meeting the Committed held on the Bill. The Committee said that the absence of the Minister of Home Affairs, the Deputy Minister and the Director General, was making it difficult for the Committee to finalise the Border Management Authority Bill. 
Deliberations:
· The Committee Members raised concern about the fact that the issues raised by the SAPS and SARS had not been included or addressed in the proposed amendments. Further, the Committee Members emphasized the importance of the affected stakeholders to meet and discuss the modalities of the Bill, and implementation thereof (as it had been the solution of the previous meeting). 

· Concern was also raised about the absence of political heads. 

Resolutions and Recommendations:

· The affected stakeholders (SAPS, SARS, National Treasury and the Department of Home Affairs) should meet to discuss matters raised, and find a middle ground.  

· The Bill would be finalized by the Committee following the proposed stakeholders meeting.

· The political heads should be present at the next meeting, when the Bill is being finalized.

3. SUMMARY OF KEY ISSUES RAISED BY NATIONAL TREASURY, SARS, SAPS AND THE DEPARTMENT OF DEFENCE
The Select Committee on Social Services received a wide range of submissions from the   stakeholders. These included the Refugee Legal and Advocacy Centre, the South African Association of Freight Forwarders, Business Unity South Africa, the Western Cape Government, the Public Service Coordinating Bargaining Council, the United Nations High Commission for Refugees, Lawyers for Human Rights, the Congress of South African Trade Unions, the National Education Health and Allied Workers Union, and the ISS.
National Treasury
The National Treasury’s concern was that the MBA Bill in its current form left discretion to the Minister of Home Affairs only and fragmented the revenue value chain involving 30 per cent of the country’s revenue amounting to R300 billion.
Treasury proposed that there should be an implementation protocol between the stakeholders as this is a more cooperative approach. This in turn would remove the uncertainty about which functions in the South African Revenue Service Act, 1997 (Act No. 34 of 1997) could be taken away from SARS, thus creating risk because of fragmenting of the value chain. National Treasury felt it is unfortunate that during the processing of the BMA Bill in the National Assembly (NA) the Home Affairs Portfolio Committee had not been prepared to even engage on Treasury's proposed amendment to Clause 2 of the Bill.
Treasury outlined areas where there is no agreement between them and Home Affairs. These areas include:
· Revenue collection role of SARS cannot be legislated away to BMA law.
· Integration of institutions versus integration of systems and operational platforms.
· Whether it is necessary to transfer any staff from SARS and the impact of any staff transfers on the integrity of the revenue and customs value chain.
Furthermore, Treasury believed that the drafters of the BMA Bill ignored all the technical advice including the recommendations of the Davis Tax Committee.
South African Police Services

The SAPS is in full support of the Bill and the Model. SAPS is of the view that the issues, which were not necessarily coming together or creating an operational misunderstanding remained unresolved.

The first issue was the use of the word “exclusively.” SAPS stated that when “security” was attached, the meaning changed completely. Other issues were concerning unconventional policing methods, such as those in which, if a crime gets committed, SAPS is not supposed to tell the DHA. SAPS could execute an operation, but the DHA was not entitled to know. However, now SAPS could not conduct unconventional policing in the border management area, as it was now the territory of the DHA.
SAPS stated that it would be worse if people inside the BMA were part of the organised crime network. When it came to detention, those people would be under police control, but if the detention were unlawful, the blame would be put on the police. Furthermore, SAPS raised lot of questions that the Bill is not clear on the following:
· If public violence broke out on the border, should SAPS deploy public order policing or not? It would not be their mandate, but they did have the capacity. 
· In the case of high profile interventions, if an armed group of criminals came, should the National Intervention Unit (NIU) or task force be called or not, because it was in DHA area? 
· SAPS welcomed the directive from the Committee to have a stakeholder meeting to resolve these issues amicably, because when the operations were discussed in depth; the framework would need to be amended.
Department of Defence

Department of Defence and Military Veterans said that they had never had a meeting with the DHA, much as they had been looking forward to it. The Department of Defence supported the proposal to remove the word “exclusively”. 

Furthermore, the Department of Defence stated that if one considered border control and border protection, including the South African Civil Aviation Authority (SACAA) that complicated matters as the SA airspace was controlled by SACAA although SANDF carried the responsibility of protection. If SA airspace were to be infringed without warrant only the Air Force could react but the challenge was that the Air Force having forced the invading aircraft to ground, did not have the capability currently to interact through arrest.


It further said that one could discern that there was an airstrip in the same manner as a farmer having two farms in SA and Botswana and moving back and forth between the farms by aircraft. The issue of intelligence also would then arise because not all farmers did that and once SANDF or the air force picked up which farmers flew back and forth SANDF still had to develop with the Air Force a land component of the air border guard. 

The control of airstrips would then need to fall under that category although that was beyond the military and the BMA as they were regulated by SACAA much like the OR Tambo International Airport. He concluded that SANDF could have some niggling issues about the BMA but those could be sorted out.
SELECT COMMITTEE’S OBSERVATIONS AND RECOMMENDATIONS

· The Committee had directed the Department to hold a meeting with SAPS, NT and the SANDF to resolve these issues so the bill could be finalised. However, that meeting did not take place at the time.
· The Committee’s expectations were that the issues raised by the National Treasury, SAPS and SARS should have been resolved at the Executive level.

· The Committee attempted to invite the Ministers or Deputy Ministers to the meeting without any luck. This was in order to resolve the outstanding issues raised by the Departments.

· The Committee proposed for the word “exclusive” to be removed, but it was still there. All it proposed was that the police should be allowed to do their work without any boundaries. 

· The Committee further suggested that the Departments arrange for a meeting (all the relevant Department) to take place within two weeks.

· The Committee recommended that SARS, National Treasury must cooperate with the Department of Home Affairs regarding the BMA, and find middle ground.

· The submission made by SAPS must be included in the Bill if it is harmless

· The affected stakeholders (SAPS, SARS, National Treasury and the Department of Home Affairs) should meet to discuss matters raised, and find a middle ground.  

· The Committee will finalise the Bill provided that stakeholders hold the proposed meeting.

· The political heads should be present at the next meeting, when the Bill is being finalized.

4. CONCLUSION

The MBA bill formed part of the Department of Home Affair’s 2014-2019 medium-term strategic framework. It was eventually passed during a successful third attempt at a vote on 8 June 2017 in the National Assembly and was immediately introduced into the NCOP. The bill was supposed to be operational in the 2017/2018 financial year. However, the SC on Social Services could not finalise the BMA Bill during the Fifth Parliament. 
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