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Department of Environmental Affairs, Forestry and Fisheries: Briefing on Air Quality Management in Air Quality Priority Areas and challenges associated with this activity.
8 October 2019

1. BACKGROUND
The briefing requested for the 8th of October centers around civil litigation brought against DEA by NGOs accusing the Department of being ineffective at improving air quality in the Highveld Priority area. The area in question is home to a large number of coal-fired power stations, and heavy industry such as metal, coal-to-fuel (SASOL) and aluminium refineries. Although legislation and regulations are in place to govern polluting industries and to ensure that the Constitutional rights of citizens are protected, the air quality in heavily polluted areas has not improved significantly in over a decade.
NGOs blame the DEA for the slow pace of improvement, and in particular, hold the department accountable for the slow pace at which the biggest polluters clean up their activities. The Department, in turn, has highlighted capacity challenges at local government level, and cost challenges associated with compliance with stricter emissions standards. The air quality challenge is complex but need to be addressed. 

The conversion of energy generation infrastructure is not the responsibility of the DEA, and it is clear that the Department is being frustrated by ESKOM’s continued reliance on older-generation coal-fired power generation. Eskom is, however, not the only heavy polluter in the area and not the only one that has received exemptions from complying with air quality regulations. The exemptions granted to companies appear to value economics over the health of the citizens affected by the pollution. 
The cost of the impact of air pollution in the HPA need to be quantified and considered when polluting companies wish to argue economics for not being able to comply with air quality regulations. These companies are not contributing towards the cost of treating air quality-related disease, nor are they held liable for deaths that has been caused by air pollution. Considering economics in granting exemptions to companies thus creates the impression that it is only the economic considerations of improving air quality in the HPA that is considered by the Department. Detailed briefings by the Department is required to develop an in-depth understanding of the challenges involved with air quality management in South Africa. This first briefing is the beginning of this process.
1.1
DEVELOPMENT OF AIR QUALITY LEGISLATION AND REGULATIONS

Air quality management is a local government competency of the Department of Environmental Affairs, Forestry and Fisheries. The Principal legislation governing the competency is the National Environmental Management Air Quality Act (NEMAQA). The Act was passed in 2004. After the promulgation of the Act, in 2007, the National Framework (NF) was published on 11 September 2007 following a comprehensive participatory development process. Table 26 of the 2007 NF contained an “indicative list of activities for consideration as listed activities”. These listed activities was developed in the National Air Quality Management Programme Phase II Project. Listed Activities and Minimum Emission Standards Project were published in the 2007 National Framework. 

In order to fulfil the requirements of the National Framework, the initial draft AQA S.21 schedule was accepted as a baseline document for the work of the technical committee on air quality within the South African Bureau of Standards. The SABS technical committee process was initiated on 25 February 2008 and consultations, discussions, debates and negotiations continued for 15 months, with the last meeting taking place on 25 May 2009. At this meeting, the Technical Committee recommended that the department finalise the standards drafting process in preparation for gazetting.
Before listing activities and their associated minimum emission standards, the Minister followed a consultative process. The draft S.21 Notice was published in the Gazette for public comment on 24 July 2009, Government Gazette No.32434, for a 30 day public comment period, which was extended to 60 days on request by various stakeholders.

On 9 September 2005, under section 64(1), read with section 64(2) of the AQA, the Minister of Environmental Affairs and Tourism determined 11 September 2005 as the date on which the AQA, with the exclusion of sections 21, 22, 36 to 49, 51(1)(e), 51(1)(f), 51(3), 60 and 61 thereof, took effect. The exclusion of these sections was largely due to the Minister’s commitment that the new licensing regime would only be implemented once he was confident that the new Licensing Authorities were competent to implement the regime. The 2007 National Framework identified 2009/10 as the timeframe for the full entry in effect of the AQA and the associated repeal of the outdated Air Pollution Prevention Act (APPA). The generation Section 21 Listed Activities and their Associated Minimum Emission Standards was published in Government Gazette No. 33064, Notice No.248 on 31 March 2010.
The Section 21 Notice was amended in 2013; 2015; and 2018 in response to new developments that warranted improvement to the original Notice.
2013

· The objective of these amendments was to remove typographical and grammatical errors identified; 
· to ensure that there is no regulatory gap created by the new approach adopted in listing activities 
· as well as to clarify any sections that were identified by licensing authorities to be  to be ambiguous.

2015

· to accommodate developments in respect of the amendments to the National Environmental Management: Waste Act (No. 59) of 2008, and 
· to align minimum emission standards for the aluminium sector with the principles of standards setting. 

2018

· Align the Section 21 with the amendment of the 2012 National Framework for Air Quality Management. 
· Address issues related to the use of pyritic limestone that were continuously raised during the implementation of the notice; and 

· To clarify provisions of storage and handling of petroleum products for clarity purposes only.

To date, the management of adequate air quality standards in the industrialised interior provinces especially, has remained a challenge.

2. SOME IMPORTANT DEVELOPMENTS LEADING UP TO THE CIVIL LAW SUIT

2.1
SOME CHALLENGES IDENTIFIED WITH SECTION 21: OLD TECHNOLOGY IN USE AND THE FINANCIAL AND ENVIRONMENTAL COST OF REDUCING EMISSIONS TO COMPLY WITH REGULATIONS

With the initial development of Section 21 regulations, the issue of existing technology in use by the mining, manufacturing and energy production sector became a matter of debate. Two opposing views were presented:

‘Grandfathering’

This case was put forward by industry. In its simplest form, the concept of “grandfathering” means that when rules are changed, grandfathering allows actions taken before a certain date to remain subject to the old rules. In essence, the argument for grandfathering revolves around one simple premise – old factories were built using old technology that cannot practically be improved to meet new standards that are applicable to new technology.

In this regard it should be noted that none of the policy or legislation noted above contains a specific provision for grandfathering. Indeed, the term ‘grandfathering’ is not mentioned in any of these policies or legislation. 
Grandfathering will allow old facilities to operate for as long as the company wants

The counter-argument opposed allowing concessions for old technology. It argued that grandfathering allows old ‘polluting’ industries to continue to pollute which is contrary to, amongst others, Section 28 of the NEMA. Furthermore, it is common knowledge that old factories do not close down unless forced to do so due to economic forces and that these economic forces are skewed by grandfathering because the factories are able to externalise their environmental costs unlike the new factories that need to meet tight environmental controls. In essence, grandfathering effectively ensures that the ‘grandfathers never die’.
The result was a compromise situation: 

· The ‘transitional arrangements’ refers to an allowance for old or existing plant to meet particular standards related to old or existing plant (the “existing plant standards”) within a transition period of 5 years and then for them to meet “new plant standards” a further 5 year transition period later.

· The ‘other special arrangements’ refers to the provision, as described in the 2007 National Framework, that old or existing plant may be granted a postponement of the compliance timeframes contained in the ‘transitional arrangements’ if, and only if, the individual industry’s air emissions are not causing any adverse impacts on the surrounding environment.

· This clarification is fully aligned with NEMA’s Section 28 ‘duty of care’ provision and it is clear that grandfathering is not a consideration, i.e. the ‘old rules’ do not apply to old or existing plant in perpetuity.

In 2017, the Minister declared the following greenhouse gases to be priority pollutants: carbon dioxide (CO2), methane (CH4), nitrous oxide (N2O), hydrofluorocarbons (HFCs), perfluorocarbons (PFCs), and sulfur hexafluoride (SF6). Persons engaged in the production processes listed in the declaration, including coal mining, cement production, and electricity production facilities, are required to submit pollution prevention plans to the Minister and must monitor, evaluate, and report on the implementation of such plans.
2.2
FINANCIAL AND ENVIRONMENTAL COSTS OF COMPLIANCE

For the legislation to be effective in practical terms, the costs of implementing any air pollution management initiatives or interventions required to ensure compliance by the compliance date must be balanced by the benefit accrued through the intervention on the environment, including health, social conditions, economic conditions, ecological conditions or cultural heritage. In practise, although establishing the costs of an intervention is relatively easy, costing the benefits to the environment is far more complex. Even though the Department were aware of cost considerations when developing regulations, certain industries and/or industrial associations have requested government to undertake a cost-benefit analysis of the minimum emission standards, claiming that compliance with regulations cannot be achieved in a cost-effective manner. 

As an example, the Department conducted a technical evaluation on the SO2 emission limit for 2020 compliance. In particular, the assessment noted that that in order to achieve the new plant standard of 500mg/Nm3 for SO2, the installation of limestone based wet Flue Gas Desulphurisation (FGD) is required. Although the wet FGD is efficient, there are major challenges associated with it.  The typically capital cost for a 4000MW power plant is R13 billion with an additional R3 billion operating cost per annum.

Furthermore, the assessment noted that FGD installation requires additional water resources and the mining of additional limestone. South Africa’s water resources are already constrained and cannot cope with the current and the growing demand from both domestic and industrial users. Mining too, presents a whole lot of other environmental challenges and these are well documented. The amount and quality of limestone needed is also not readily available, therefore, limestone would have to be mined because FGD uses good quality limestone to absorb SO2 from the flue gas. 
The availability of good limestone that meets the requirements of the FGD technology is confirmed in the Northern Cape Province, which means that such limestone would have to be transported to the areas where the technology is implemented – largely in the Mpumalanga Province. This translates to an additional emission source for greenhouse gases and other air pollutants emitted by traffic sources. Moreover, the implementation of an FDG produces a by-product called gypsum. Gypsum, if not absorbed in another industrial process would end up in landfills in the Republic thereby creating another environmental problem.

3.
HIGHVELD PRIORITY AREA IDENTIFICATION

In November 2007, the then Minister of Environmental Affairs declared 31,000 km2 of the Mpumalanga Highveld, then home to about 3.6 million people, a “priority area” in terms of the National Environmental Management: Air Quality Act, 2004. The Highveld Priority Area (HPA) was declared because “people living and working in these areas do not enjoy air quality that is not harmful to their health and well-being”, as required by section 24 of the Constitution.

The air quality management plan (AQMP) for the HPA was published in March 2012. The main aim of this AQMP is for ambient air quality in the HPA to comply with all health-based national ambient air quality standards (NAAQS), with seven goals formulated to address different aspects of meeting this overall objective. These are the following:
Goal 1

By 2015, organisational capacity in government is optimised to efficiently and effectively maintain, monitor and enforce compliance with NAAQS

Goal 2

By 2020, industrial emissions are equitably reduced to achieve compliance with NAAQS and dust fallout limit values

Goal 3

By 2020, air quality in all low-income settlements is in full compliance with NAAQS

Goal 4

By 2020, all vehicles comply with the requirements of the National Vehicle Emission Strategy

Goal 5

By 2020, a measurable increase in awareness and knowledge of air quality exists

Goal 6

By 2020, biomass burning and agricultural emissions are 30% less than current

Goal 7

By 2020, emissions from waste management are 40% less than current
The AQMP should be reviewed after five years. The DEA’s review of the AQMP, published for comment in February 2017, indicates air quality remains poor, with numerous exceedances of the NAAQS.
4.
IMPLEMENTATION AND CAPACITY CHALLENGES
Even with legislation and regulations in place, the implementation of the legislation remains problematic. Air quality monitoring is a local government competency, but is a highly technical practice requiring expensive technology. The DEA highlighted the following challenges it faces with the administration of the HPA prior to the litigation:
Human resources and skills 

· 2 municipalities are not confident to implement the AQA

· 5 municipalities have not made AQO appointments

· 12 municipalities and both provincial departments have

· identified capacity building needs, ranging from technical to legal to general AQM training and assistance

Monitoring

· 6 municipalities indicated that no ambient air quality monitoring preparation takes place

· Existing monitoring initiatives are not integrated, there is no standardised monitoring, reporting and quality control approach

· No in-house technical skills for maintenance and operation of stations
Emission inventory

· 12 municipalities and 1 provincial department have undertaken an emission inventory exercise

· The HPA project has produced a relatively comprehensive emission inventory, this needs to be completed and maintained
AEL preparation

· 2 district municipalities and 1 provincial department have not initiated steps to prepare for the delegation of the AEL function with the repeal of the APPA

5.
THE CURRENT COURT CHALLENGE: HIGHVELD PRIORITY AREA

While the legislation acknowledged the age of some of the infrastructure affected by the legislation, and suggested that some of the regulations will cover a transition period from “old” to “new” technology, little transition towards cleaner technology is evident. What is becoming a regulatory pattern is that polluting industries, including mining, energy production and fuel production sectors, are repeatedly submitting applications for a Postponement and Alternative Plant Standards of the Listed Activities and Associated Minimum Emission Standards. Companies argue that it is either not possible to comply with some of the emissions regulations as the technology for such compliance does not exist yet, or alternatively, that the technology is too expensive to phase into use in the 5 year period covered by the regulations. 

Many polluting industries appear to have fallen into a routine of applying for exemption every 5 years, thus it has to be determined whether there are sectors of South Africa’s industries that have never complied with the Emissions Standards set by the Act. 
The concern over delays in improving the air quality of interior provinces such as Gauteng, Mpumalanga and Limpopo provinces has been subject to many parliamentary committee meetings in both houses over a number of parliamentary terms. The latest action highlighting the issue came from civil society, however, with legal action taken against the Department over continued non-compliance with minimum air quality standards in the Highveld Priority Area (Mpumalanga).
Prior to the legal action being taken, the NGO groups involved with pursuing improved air quality in the HPA released a report in 2017 called “Failed Promises”. The report documents what the group considered the repeated and prolonged failure of government to improve air quality in the HPA. The key findings of the report was: 
1. Air quality in the HPA has not improved in the past 10 years, despite the declaration of the HPA and the development of the AQMP. This is clear from government’s own reports – including its HPA review - and from expert analysis of data. It is likely that the continued non-compliance with NAAQS is, in large part, due to the failure of key major industrial facilities to reduce their emissions either adequately, or at all. 

2. Without adequately-functioning, accredited monitoring stations, we do not know whether the air quality is actually far worse than it appears. The HPA ambient air quality monitoring network has deteriorated since its declaration – the 2012 HPA AQMP listed 23 monitoring sites with available data; the DEA’s draft review of the AQMP (published in 2017) listed just nine monitoring stations with available data. Only five of the nine stations publish timeous monthly reports, available on the South African Air Quality Information System (SAAQIS) website. 

3. It is difficult to assess directly whether key industries have reduced emissions, given that neither government nor industries make key data and documents publicly available for review. Some of the information is available in industries’ annual emission reports and/or from the National Atmospheric Emissions Inventory System (NAEIS) and SAAQIS, but this information is not complete or updated, nor is it very easily accessible to the public. The accuracy of the available information is unknown. Such information as is available has to be evaluated and interpreted by air quality experts, which is often not practical or affordable for affected people. 

4. Negligible measures have been taken for the past ten years to reduce dust emissions, particularly from mining activities – one of the major contributors to poor air quality in the HPA. These measures include by-laws, and undertaking some compliance inspections when there are complaints about dust. The existing National Dust Control Regulations, 2013 have proved inadequate. The Department of Mineral Resources, which is responsible for regulating the environmental impacts of mines, including on air quality, is absent from the HPA process. 

5. Limited steps have been taken to reduce air pollution in dense, low-income settlements. The draft Strategy to address Air Pollution in Dense Low-income Settlements, that was eventually published for public comment in July 2016, does not contain adequate, measurable, and progressive plans to address the complex challenges of indoor air pollution. The draft Strategy also fails to make adequate provision for the participation of community-based and non-governmental organisations in its design, implementation, review, and updating. There has been no indication of when a final Strategy will be adopted and implemented. 

6. Neither NDM nor the local municipalities within the NDM have enough money or dedicated, appropriately-trained and skilled staff to implement the HPA AQMP and to enforce the Air Quality Act. Municipalities only have a few of the right people to do air quality management work. These officials have too many responsibilities, and are over-stretched to the extent that they are unable to devote adequate time to air quality management compliance and enforcement. NDM has only three officials designated to do compliance monitoring and enforcement, and these municipal officials have undertaken few compliance inspections of polluting facilities. Various HPA municipalities do not have designated Air Quality Officers or Air Quality Management Plans. 
7. To our knowledge, the support provided by DEA for local authorities is not only inadequate, but the NAQO’s controversial decision in early 2015 to grant postponements from compliance with the minimum emission standards (MES) under the Air Quality Act to the biggest polluters in the HPA – Eskom and Sasol – has made it significantly more difficult for air pollution in the HPA to be reduced. At the very least, HPA facilities should comply with the MES, but ideally, local authorities should impose emission limits in atmospheric emission licences (AELs) that are even stricter than the MES. 

This report concludes that the HPA has, to date, dismally failed in its purpose: to improve air quality so that it at least meets the NAAQS. This means that people of the HPA are having their Constitutional rights to an environment not harmful to health and wellbeing violated. The significant air pollution means that HPA residents are dying prematurely, and suffering from respiratory and cardiac illnesses that inhibit their prosperity and wellbeing.
The NGOs involved with the air quality challenges in the HPA were not satisfied with the Department’s response to its 2017 report, and launched a civil law suit on the 7th of June this year. In its own press release, it justified its court action as follows:
“It is unacceptable for government, almost 12 years after the HPA’s declaration, to say that adequate progress has been achieved towards protecting the health and wellbeing of people in the HPA. Expert analysis  included in the court papers shows that thousands of school children and the elderly are acutely affected by the area’s air pollution and the supporting affidavits in this case paint a devastating picture of how this poor air quality impacts residents’ daily lives. It is high time that the South African government prioritises the human rights of the families residing in this pollution hotspot”.

The Environmental Affairs Minister is now required, by early July 2019, to make available, all the records relating to her decision not to promulgate regulations to make the HPA AQMP enforceable, and the reasons for this decision. groundWork and Vukani can then amend and supplement their application within 10 working days. If the respondents – the Minister, the National Air Quality Officer, the President, and the two relevant MECs in Gauteng and Mpumalanga – intend to oppose this litigation, they are required to file their notice of opposition either by early July 2019.

6.
CONCLUDING COMMENTS
Air quality management is a serious challenge in many industrialised municipalities of South Africa. While Air Quality management is a local government competency, the complete set of role-players is diverse. Some are national competencies, such as Energy (Now Mineral Resources and Energy), while others are private business with large capital investments that they wish to safeguard. The Department of Environment, Forestry and Fisheries is also involved with air quality management from a number of different avenues. 
The ratification of the Paris Agreement locked South Africa into timelines and commitments related to shifting towards a sustainable, low carbon economy. It is therefore not possible for the country to continue citing cost considerations when granting companies and entities such as ESKOM exemption from air quality legislation. There is an urgent need to investigate all options related to shifting towards energy generation activity in line with South Africa’s Paris Agreement commitments, and to quantify the real cost of continued air pollution in all Priority Areas, not only the Highveld Priority Area. This cost need to be published and used to contrast the economic and environmental arguments put forward by polluting entities and companies.
The Constitutionally guaranteed right to a safe environment must also be considered. Government has a responsibility to provide the safe air quality standards that they are now being litigated over. Purely economic arguments explaining why it is not possible to provide a safe environment for residents of the HPA will not absolve government from its constitutional responsibility. 

A solution has to be found for air pollution challenges in areas such as the HPA, and its financial implication carefully considered. 
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