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PROGRESS REPORT DATED 13 AUGUST 2019 TO PARLIAMENT: PROVISIONAL SUSPENSION FROM OFFICE, CHIEF MAGISTRATE MD HINXA, BLOEMFONTEIN
1.
INTRODUCTION

1.1     The Magistrates Commission must in terms of section 13(3)(f) of the Magistrates Act, No. 90 of 1993 (Act) cause a report on the progress made in respect of inquiries against magistrates who have been provisionally suspended from office to be submitted to Parlia​ment every three months.

1.2    Section 13(3)(e) of the Act provides that the provisional suspension of a magistrate in terms of paragraph (a) lapses after 60 days from the date of suspension, unless the Com​mis​sion, within that period, commences its inquiry into the allegation in question by causing a written notice containing the allegations concerned to be served on the magistrate.

2.
DISCUSSION

2.1
The complainant in the matter is a 42 year old woman from Botshabelo.  On 29 July 2016 she lodged a complaint with the Minister alleging that she was raped by Mr Hinxa in his flat in Bloemfontein after he made false pretences to her.  Her complaint was submitted to the Department and on 02 November 2016 referred to the Commission for attention.

2.2 The complainant had reported the matter on several occasions to different police stations.  They all refused to open a case.  Hence her letter to the Minister as a last resort. 

2.3     On 14 January 2017, before the matter could serve before the Commission's Ethics Committee, Mr Hinxa showed the then Secretary of the Commission a report from the Director of Public Prosecutions, Free State (DPP) following a consultation the latter had with the complainant, indicating that he will not be prosecuted.  Mr Hinxa furnished the then Secretary with a sworn statement, allegedly made by the complainant, indicating that she was paid R100 000-00 by Maroka Attorneys to implicate him.  The complainant however persisted that she was raped by Mr Hinxa and denied having ever made such a statement.  

2.4 The Commission therefore resolved to conduct a preliminary investigation into the   allegations of rape against Mr Hinxa.  Based on the evidence gathered during the preliminary investigation, the Commission charged Mr Hinxa with two(2) counts of misconduct in that he contravened regulation 25(c) of the Regulations for Judicial Officers in the Lower Courts, 1994 read with the Code of Conduct for Magistrates and the Bill of Rights as contained in the Constitution, in that he on two different occasions during 2010 and 2011, unlawfully and wrongfully compelled the complainant without her consent to commit an act of sexual intercourse with her which act wrongfully infringed her interest in her bodily integrity and constitutional right to have her inherent dignity respected.  The charge sheet, dated 24 November 2017 was sent to Mr Hinxa's attorney electronically.
2.5 On 04 December 2017 Mr Hinxa, through his attorney, filed a Notice of Motion with the Gauteng Division of the High Court for an order inter alia to stay the Minister's decision to provisionally suspend him from office, pending review proceedings which he intended to institute, and for an order interdicting and restraining the Commission from proceeding with the disciplinary inquiry against him on the charges as set out in the charge sheet dated 24 November 2017.  This urgent application was struck from the roll with costs.
2.6
The Minister, on advice of the Magistrates Commission, provisionally suspended Mr Hinxa from office with effect from 29 November 2017, which decision was confirmed by Parliament. Mr Hinxa thereafter instituted review proceedings in the Gauteng Division of the High Court on 23 January 2018 applying for an order to review and set aside the Minister's decision to provisionally suspend hom from office; reviewing and setting aside the Commission's decision to institute a disciplinary/misconduct inquiry against him; and declaring the disciplinary inquiry on the misconduct charges against him to be invalid and unlawful.  This application is opposed.  Mr Hinxa terminated the services of his attorney and failed to instruct another attorney.  The State Attorney has been requested to bring an application to dismiss Mr Hinxa's Application due to the fact that he has taken no further action and to recover the State's costs.  
2.6 In the absence of a court order barring the Commission to proceed with the disciplinary hearing/misconduct inquiry against Mr Hinxa , the Commission on 21 May 2018  duly appointed a Regional Magistrate to preside (PO) at the misconduct/disciplinary inquiry and two Regional Magistrates to lead the evidence (PLE) on behalf of the Commission.
2.7 Having duly notified Mr Hinxa, via his attorney, of the date, time and venue, the misconduct inquiry commenced on 30 October 2018 and was set down until 02 November 2018.  Mr Hinxa raised various issues which had to be argued upon. No evidence was led. He on 01 November requested a postponement for him to attend to the review proceedings he instituted in the High Court, which is still pending, and to instruct an attorney to act at the misconduct inquiry on his behalf.  The PO postponed the inquiry, for Mr Hinxa to instruct an attorney, to 14-18 January 2019.  She ordered that the inquiry will continue either with or without his attorney and that the matter will proceed for hearing.  Further dates were set, should the matter not be concluded within that period, to wit 18 -21 February 2019. 
2.8 The inquiry proceeded on 14 January 2019.  Mr Hinxa's instructing attorney and counsel were present.  Four (4) witnesses testified on behalf of the Commission during this period.  The inquiry was on 17 January 2019 postponed on the request of Mr Hinxa's legal team for further consultation with possible witnesses and to prepare to cross-examine the 4th witness.  The inquiry continued on 18 February 2019.  Three further witnesses testified where after the matter was postponed to 27, 29 and 30 May 2019 for further hearing.
2.9 Further evidence was presented at the inquiry during this period where after it was postponed to 15-19 July 2019.  Except for cross-examination of witnesses by Mr Hinxa's counsel, the PLE's called the complainant to commence with her testimony at the inquiry.  her evidence has been led and she is still under cross-examination. The inquiry has been postponed to continue on 30 September to 04 October 2019.
