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	1. Objective: create an administrative and management framework; a single Foreign Service
	Department of Defence (DOD) 

COSATU

Mr SF Badenhorst

Mr Elcort Matlala

Prof Jo-Ansie van Wyk

	Clause 7(1)(a) - Diplomatic Academy: DOD conducts its own customized training courses for its Military Attachés before they are deployed in Missions abroad. DOD should not be subject to the “prescribed mandatory training” as contemplated in Clause 7.1(a) and should be exempted. 

Clause 8(1) - Establishment of coordination and other mechanisms:

DOD proposed that the word “may” be amended to read “must”. An obligatory consultative or coordination mechanism by DIRCO would address the lack of coordination between DIRCO and other government departments which is often experienced regarding the deployment abroad of non-DIRCO officials. 

Similar comments were received from DOD by the Portfolio Committee and considered during discussions on the Foreign Service Bill (FSB). 

Clause 2 – Application of Act: 

COSATU is concerned that the FSB will take precedence over the Public Service Act, 1994 and any other legislation. COSATU proposed that clause 2.2 be deleted in its entirety. 

This matter was also raised and discussed at length in the Portfolio Committee and the State Law Advisers of the Department of Justice and Constitutional Development provided detailed legal explanation on why the FSB must contain a section on the “Application of the Bill” 

Clause 14 – Regulations:

COSATU proposed that this clause should be amended to require the Minister to consult employees and unions when drafting regulations.

The submissions by Mr Badenhorst are related to IT communication network of the Department. 

Mr Matlala’s submission relates to illegal immigrants and asylum seekers. 

A detailed submission that has been made by Prof van Wyk raises similar aspects as the submission that she made to the Portfolio Committee and were considered in detailed by the Portfolio Committee on 15 May 2018.


	Each Department will continue conducting its own customized training courses. Officials from other Departments, including Defence, may be required to do extra courses before their posting to foreign Missions.

The use of the word may allow the Minister to decide to establish coordination mechanisms as may be needed and as may be within budgetary limitations. 

This clause is only applicable on issues related to the Foreign Service. As a specialized Bill, the FSB will take precedence on very specific issues, unless those issues are in conflict with the Constitution of the Republic of South Africa, 1996. The conditions on the FSB exist during the four year term on posting abroad. 

The Department will consult with labour before regulations by the Minister are published in the Government Gazette.  Under clause 11 of the FSB it is clearly stated that any collective agreements will be adhere to. 

This issue of the security of communications is of paramount importance to the Department. It will be dealt with in terms of policies and codes to ensure that the IT communications are safe and secured, both at Head Office and in Missions abroad.
Issues of illegal immigrants and asylum seekers fall outside the scope of the FSB. This competence to deal with illegal immigrants and asylum seekers rests with the Department of Home Affairs and it is regulated by law.
The matters that are noted as omitted from the Bill, are matters that will be dealt with in terms of internal policies, codes, directives, employment contracts or other legislation, including the Labour Relations Act.  

As far as the inclusion of more definitions of terms are concerned, the Department together with the State Law Advisers in the DOJ&CD have made a thorough assessment of the definitions and concurred that the existing definitions would suffice.

On clause 3(1)(a) DIRCO is of the view that the exercise of its international relations will always be in the national interest and values of the Republic.  The insertion of a provision on compliance with the Constitution of the Republic of South Africa, 1996, is not necessary, as all legislation and conduct must be in compliance with the Constitution.

The proposal to include seconded persons in clause 3(2) is unnecessary as they are already envisaged to form part of the Foreign Service as provided for in clause 3(2) of the Bill.  To include the words “a member of an official government delegation” or “international organization” would be an extension of what is envisaged by the Foreign Service.  The inclusion of “Special Envoys” and “Special Advisers” was discussed by the Portfolio Committee and it was decided that these should be excluded as they are regulated under other mechanisms.

Clause 4: “Security clearance” is dealt with under legislation regulating the State Security Agency, including the National Strategic Intelligence Act, 1994; Intelligence Services Oversight Act, 1994 and the Intelligence Services Act, 2002. Provision is also already made in the Public Services Regulations, 2016 for the annual financial disclosure of officials.

Clause 4(1): Provision is made in clause 14(1)(b) and (c) of the Bill for the Minister to make Regulations on “the prescribed requirements” and “prescribed mandatory training” as referred to in clause 4(1) of the Bill.

Clause 5 on the Heads of Mission: This matter was discussed at length by the Portfolio Committee and it was noted that in terms of the 1996 Constitution the appointment of Heads of Mission is the prerogative of the President.   Regarding the disclosure of interests, this has been discussed above.  There is no definition of “fit and proper person” in South Africa legislation.  It is to be assessed on a case by case basis in line with the standards of a particular profession/industry.

The issue of recall is addressed in clause 6 of the FSB.  The re-employment and status of a person recalled is to be dealt with on a case by case basis.

Clause 7 of the FSB addresses the proposed amendments. Through providing training, the Diplomatic Academy would need to develop the training, curricula, courses, etc.  The matter of “accredited” examinations is dealt with in clause 7(5) of the Bill.  Tests includes the concept of assessment.  

The Minister’s policy advisory system changes from Minister to Minister and should not be fixed in legislation.  The role of Special Advisers is determined in the Ministerial Handbook.  Provision is made for consultation with provincial and local governments in clause 8(2) of the Bill.

Clause 9: The issue of the clause on state owned property abroad has been dealt with extensively in discussions by the Portfolio Committee and it was decided that moveable assets should be excluded.  Therefore clause 9 deals only with immovable property as the management of moveable property is already the responsibility of the Department.

Clause 10: Locally recruited personnel are required to have police clearance and have restricted access to sensitive information.  Security clearance would be subject to local laws and jurisdictions where the LRPs would be employed.

Clause 12: Coordination mechanisms, including any other mechanisms are regulated under clause 8 and can be utilized by the Minister as may be required including for advisory purposes. 

Clause 13: Spouses and family members are not employees of the Foreign Service, any offences committed by such persons would be subject to the criminal laws in a foreign country or in accordance with South Africa’s domestic criminal law.

Clause 14: DIRCO has no objections to correcting the spacing in section 14(1)(b) of the Bill.  Provision is already made in section 14(1)(d) for the prescribed oath to be contained in a Regulation, which will be published.


	The Committee agreed that Officials from other Departments must participate in the extra courses on Diplomacy which are provided by the Diplomatic Academy at DIRCO. 

The Committee was advised by the Parliament State Law Adviser that there is an existing mechanisms for consultation in Chapter 3 of the Constitution of the Republic of South Africa, 1996 and Inter Governmental Relations Act, 2005. Therefore, there is no need to make this mandatory because mandatory provisions for consultation are already provided for in the Inter-Governmental Relations Act as contemplated in Chapter 3 of the Constitution. The Committee requested for a written legal opinion and agreed with the use of the word “may”.  

After the Committee deliberated on this issue, it was advised by the Parliament State Law Adviser that it is an established general rule of interpretation of statutes that the FSB should take precedence on very specific issues that are covered by the FSB over general legislation. The Committee requested a written legal opinion and agreed to decide on the issue during its meeting on 20 March 2019. 

The Committee raised no issues with the Department’s responses. 

The Committee agreed with the Department’s response. 
The Committee agreed with the Department’s response.
The Committee agreed with the Department’s response.
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