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INTRODUCTION

1. Our Office was requested to advise on the submission by the Agang Youth Structure (‘the submitter’) for the annual constitutional review by the Joint Constitutional Review Committee (‘the Committee’).

OVERVIEW OF SUBMISSION

2. Their submission deals with a range of provision within Chapter 2 (‘the Bill of Rights’) of the Constitution of the RSA, 1996 (‘the Constitution’), which they call of the Committee to consider during its process of constitutional review. 
3. These can be summarised as follows:
a. A lack of service delivery with reference to the specific example of “no pay point structure for old people”.
b. Discrimination concerns relating to issues of freedom of movement, gender based violence and sex workers.
c. Abortion with due regard to the rights to human dignity, life and religion.
d. Delayed arrests within the justice system.
e. A lack of resources in the health structure.
f. A call for the right to education in the context of availability and access a college for the residents of Matatiele.
g. Consideration of the basic values of the public administration in light of a call for transparency, with specific reference to section 195(1)(f), which requires accountability of such.

ANALYSIS
Pay point of service delivery
4. The submission provides no clarity as to the context of the “no pay point shelter for old people”, or the right that should be considered in this regard. Though one could assume that this issue could be raised from a human dignity (section 10) perspective or even access to social security (section 27) perspective, it amounts to one of service delivery.
5. As such, there is no call for a constitutional amendment as per the process currently being considered by the Committee. The Committee can however refer this service delivery concern to the relevant parliamentary committee to consider the exercise of its oversight functions.
Gender-based discrimination

6. The submission makes reference to gender-based discrimination and refers to section 9(3), the equality provisions, which provides as follows –

“The state may not unfairly discriminate directly or indirectly against anyone on one or more grounds, including… gender, sex… sexual orientation…”
7. The submission however provides no context any further context within which to discern, what, if any, constitutional amendment it wishes the Committee to consider. In the absence of a clear constitutional amendment request, it falls outside the mandate of the Committee’s current process. 
8. As a related concern regarding freedom of movement is mentioned, it can be deduced that perhaps the submitter’s concern, to some extent, speaks to the application of the Criminal Law (Sexual Offences and Related Matters) Amendment Act (Act No. 32 of 2007), which relates the consideration of issues of criminalisation in the context of sexual services provided. If the Committee so wishes, it can refer the submission to the relevant parliamentary committee for further consultation and consideration in the exercise of its legislative and oversight functions.

Abortion and the right to life

9. Although the submission does not go into the detail on the issue taken with abortion, it does make reference to the rights to human dignity (section 10) and life (section 11), as well as the freedom of conscience, religion, thought, belief and opinion (section 15(1)). In this regard, one could also add section 12 considerations of bodily and psychological integrity.
10. As far as the balancing of rights is concerned, the court in Christian Lawyers Association of SA v Minister of Health
 ruled that a foetus is not considered the bearer of rights, such as the right to life.

11. It is therefore unclear what constitutional text issue (generally referred to as a drafting mischief) the submission seeks the Committee to address through possible amendment, as the context of the concern is not clarified. As such, it falls outside the mandate of the process currently before the Committee.

12. At most, it can be assumed that the submission may be taking issue with the scope or application of the Choice on Termination of Pregnancy Act (Act No. 92 of 1996), which the Committee can request the relevant parliamentary committee to further investigate in the exercise of its legislative and oversight functions.

Delayed arrests 
13. The Bill of Rights deals with rights relating to the justice system, such as section 34 (access to courts) and section 35 (arrested, detained and accused persons). However, an evaluation as to the effectiveness of the justice system in respect of protection, when it comes to the balancing the rights of both the community and those individuals facing arrest and possible prosecution (with detainment limiting other human rights by implication), is an oversight matter which falls outside the Committee’s current constitutional review mandate. 
14. The Committee can however still refer this issue to the relevant parliamentary committee for consideration in the exercise of its oversight functions.

Lack of resources relating to health care

15. Section 27 of the Constitution grants everyone the right to access to health care, food, water and social security. The Constitutional Court in Soobramoney v Minister of Health, KwaZulu-Natal
 acknowledged that the provision is intentionally phrased with a progressive realisation focus and went on to draw a needs distinction between emergency and non-emergency medical treatment, with due regard to the fact that such realisation requires sufficient resources. 
16. For that purpose, section 27(2) provides that, “[t]he state must take reasonable legislative and other measures, within it available resources, to achieve the progressive realisation” of the rights such as health care.
17. An argument of the impact of lack of resources on a community’s access to health care, therefore comes down to considerations whether –

a. the state has put in place reasonable measures (including legislation) to realise such access; and

b. if it has not yet fully realised such access completely, if 

i. it has done all it can with the available resources; and

ii. made put in place plans to progressively realise further access in future to make provision for where it has not yet fully realised such.

18. The concerns raised in the submission in relation to health care is therefore not one that calls for an amendment of the Constitution, but rather one of service delivery in the implementation rather than the wording of section 27 of the Constitution. As such, it is a matter that falls within the oversight responsibilities of parliament and an issue that the Committee may choose to refer to the relevant parliamentary committee for further investigation and consideration. 

Access to Education
19. The submission appears to include a plea for access to education facilities in requesting the setting up of a college to which to which the residents of Matatiele could have access.

20. Although the Constitution does grant –

a. a right to basic education (section 29(1)(a)), and

b. a progressive needs based reasonable measures realisation of a right to further education (section 29(1)(b)), 
the manner in which effect is given to section 29 education right, and whether the steps taken are reasonable, sufficient and effective when it comes to the setting up of education centres, is a matter that falls in the ambit of the relevant parliamentary committees tasked with such an oversight mandate.
21. As such, and in the absence of a clear constitutional amendment suggestion relating to the scope of section 29, the request falls outside the Committee’s mandate as per its current process, yet it can still for oversight purposes refer the concern to the relevant parliamentary committees as a petition.
Transparency and accountability of the public service

22. Although the submission makes reference to the basic values constitutionally guiding the public service, with specific reference to the section 195(1)(f) imposed accountability standard, it does not provide any guidance as to the specific drafting or in text mischief, if any, it wishes the Committee to address through a constitutional amendment.

23. As such, the request falls outside the Committee’s mandate as per its current section 45 constitutional mandate.
Adv Z Adhikarie
Chief Parliamentary Legal Adviser
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