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1. INTRODUCTION 

 

The Portfolio Committee on Police adopted the Critical Infrastructure Protection Bill [B22B-

2017] (“the CIP Bill”) on 14 August 2018 and it was published on 15 August 2018. The National 

Assembly (NA) considered and adopted the Committee’s report on the CIP Bill during a House 

Sitting on 28 August 2018. During the same sitting, the Second Reading debate concluded 

and the Bill was read a second time. Thereafter, the Bill was referred to the National Council 

of Provinces (NCOP) for deliberation in terms of the NA Rules and Joint Rules.  

 

The Select Committee on Security and Justice called for public comment and had 

deliberations on the CIP Bill on 31 October 2018 and 07 November 2018. A number of 

amendments were proposed, which were adopted on 27 November 2018. The CIP Bill was 

adopted by the NCOP subject to amendment and was submitted back to the NA (Portfolio 

Committee on Police) for reconsideration. The majority of the amendments are based on 

changes made to the Cybercrimes and Cybersecurity Bill [B6-2017].  

 

The CIP Bill was introduced as a Section 75 Bill, thus the procedure for the reconsideration of 

this Bill is governed through Rules 307 to 309 of the National Assembly and Joint Rule 181. 

Due to the CIP Bill’s tagging, the NCOP can only propose amendments, which can be either 

adopted or rejected by the NA.   

 

This paper summarises the proposed amendments made by the Select Committee on Security 

and Justice in preparation for the reconsideration scheduled for 19 February 2019.       

 

2. PROPOSED CHANGES BY THE NCOP     

2.1. Select Committee on Security and Justice  

 

The substantive changes to the CIP Bill relate to issues of cybersecurity. On 23 October 

2018, the Deputy Minister of Justice and Constitutional Development briefed the Portfolio 

Committee on Justice and Correctional Services on proposed changes to the Cybercrimes 
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and Cybersecurity Bill [B6-2017]. During the meeting, the Minister indicated that aspects 

related to cybersecurity are to be removed from the Bill and that it would become the 

Cybercrimes Bill  

 

Note: For ease of reference, the author of this paper illustrated proposed changes in the 

manner of amendments to Bills, with [words in bold type in square brackets indicating 

proposed omissions] and words underlined with a solid line indicating insertions.  

 

2.1.1. Cybersecurity  

 

Due to the removal of cybersecurity from the Cybercrimes and Cybersecurity Bill [B6-2017], 

all references thereto were removed including Clauses 12(8); 17(4); 20(4) to 20(6) and 30(9). 

As such, the focus of the sections below will only deal with proposed amendments not related 

to the removal of cybersecurity.  

  

2.1.2. Establishment of the Critical Infrastructure Council  

 

Clause (4)(2) provides that five members from the private sector and civil society serve on the 

Critical Infrastructure Council. The clause further deals with the qualifications and skill set 

required of these members. It is proposed that a new section (4)(2)(c)(iii) be included to 

provide that: 

 

(4)(2)(c) five members appointed in terms of subsection (8) from the private sector and civil 

society who are— 

(i) not disqualified in terms of section 5; and 

(ii) preferably appropriately qualified, knowledgeable and experienced in fields that include 

critical infrastructure protection, risk management, disaster management or basic public 

services. 

(iii) “at least one of the five members stated above should be appropriately qualified in the 

field of cybersecurity”. 

… 

 

2.1.3. Functions of the Critical Infrastructure Council  

 

Clause 7(6) stipulated the reporting procedure to be followed by the Critical Infrastructure 

Council to the Minister of Police. The NCOP proposed that the Council should report bi-

annually and not annually.  

 

(6) The Council must [submit a report to the Minister within three months after the end 

of each financial year] on a bi-annual basis, submit a report to the Minister regarding— 

(a) the activities of the Council during [the preceding financial year] the period preceding the 

report; 

(b) …  
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2.1.4. Regulations  

 

Clause 27(5) provides that the Minister must table draft regulations in Parliament for scrutiny 

before promulgation. The NCOP proposed that the regulations should be tabled for notification 

and not scrutiny.  

 

17(5) The Minister must table any proposed regulations in Parliament for [scrutiny] 

notification before promulgation. 

 

2.2. Public submissions to the NCOP  

 

The Select Committee on Security and Justice received three public submissions. The 

submissions were from:  

1) AmaBhungane;   

2) Banking Association of South Africa (BASA; and  

3) South African National Editors (SANEF).  

 

The submissions focused on issues of vetting of journalists and the public interest defence 

already brought before the NA. The NCOP decided that the amendments by the NA to Clause 

26 sufficiently covered the constitutional concerns raised by the organisations and that a public 

interest defence would not be included in the CIP Bill.   

 

3. KEY CONSIDERATIONS FOR THE PORTFOLIO COMMITTEE ON POLICE  

 

The Committee should deliberate on Clause 1: Definitions, as it was not amended 

through the NCOP process.   

 

With the removal of all aspects related to cybersecurity, the provision for the exclusion of any 

information infrastructure as stated in the definition for “infrastructure” becomes superfluous.    

 

‘‘infrastructure’’ means any building, centre, establishment, facility, installation, pipeline, 

premises or systems needed for the functioning of society, the Government or enterprises of 

the Republic, and includes any transport network or network for the delivery of electricity or 

water but excludes any information infrastructure as contemplated in any legislation on 

cybersecurity.  

 

Likewise, the (b) portion of the definition for “security measures” becomes superfluous.  

 

‘‘security measures’’ subject to section 26(2), means any physical security measure to 

preserve the availability, integrity or confidentiality of a critical infrastructure, and includes, 

but is not limited to, physical security measures to protect— 

(a) any part or component of a critical infrastructure; 

(b) any physical structure that partly consists of, incorporates or houses information 

infrastructure; or 

(c) personnel or other persons at or nearby a critical infrastructure; 
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Furthermore, the deletion of clause 12(8) makes the definition for a “cyber-response 

committee” superfluous. 

 

Deleted section: (12)(8) The cyber response committee must function as a standing 

committee to advise the Council on any matter relating to information infrastructure and 

related matters.   

 

Definition: ‘‘cyber response committee’’ means any cyber response committee established 

in terms of any cybersecurity legislation; 

 

Submitting draft regulations to Parliament   

The Committee should question the Department on the reasoning behind substituting the word 

“scrutiny” for “notification” when the Minister must table draft regulations in Parliament before 

promulgation. The legal meaning of and the difference between the words “scrutiny” and 

“notification” must be clarified.  

 

4. PROCESS FOR RECONSIDERATION: NA RULES   

 

The reconsideration of Section 75 Bills by the NA is governed through Rules 307, 308 and 

309. These state:  

 

307. Referral of Bill to Assembly Committee  

(1) If the Council rejects a Section 75 Bill referred to it in terms of Joint Rule 181 or passes the 

Bill subject to amendments, the Speaker must refer the Bill and any amendments 

proposed by the Council to the portfolio committee concerned or to any other 

appropriate Assembly committee for —  

(a) a report on the Council’s rejection of the Bill or on the amendments proposed by 

the Council; and  

(b) recommendations on whether the Bill should be passed again with or without any 

amendments, or whether it should not be proceeded with.  

(2) The committee to which the Bill is referred —  

(a) may consult with the appropriate Council committee or the chairperson of that 

committee;  

(b) may not propose any amendment which is not strictly relevant either to the Council’s 

rejection of the Bill or to the amendments proposed by it;  

(c) may consult the JTM on whether any of the Council’s amendment proposals or any 

amendments proposed in the committee —  

(i) will change the JTM’s classification of the Bill, or  

(ii) will render the Bill constitutionally or procedurally out of order within the meaning of Joint 

Rule 161; and  

(d) may not propose any amendment that would —  

(i) change the classification of the Bill, or  

(ii) render the Bill constitutionally or procedurally out of order within the meaning of Joint Rule 

161. 

 

308. Committee’s report  

(1) The committee to which the Bill is referred must table in the Assembly —  
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(a) the committee’s report and recommendations;  

(b) the Council’s proposed amendments, if the Council has passed the Bill subject to 

amendments; and  

(c) an amended Bill, if the committee, in view of the Council’s rejection of the Bill or its 

amendment proposals, has agreed to amend the Bill previously passed by the 

Assembly.  

(2) When the report is tabled, the Speaker must place the Bill on the Order Paper for debate 

and decision. 

 

309. Debate and decision  

(1) The debate in the Assembly on the committee’s report and the Bill must be confined to —  

(a) the matters dealt with in the report;  

(b) the question whether the Bill should be proceeded with; and  

(c) any amendments proposed either by the Council or the committee.  

(2) No member may place any amendments to the Bill on the Order Paper.  

(3) The Assembly may recommit the Bill or any amendment proposal to the committee for 

reconsideration and a further report and recommendation before it decides on the Bill. 

 

(4) The Assembly may either —  

(a) pass the original Bill again;  

(b) pass any amended Bill proposed by the committee;  

(c) pass the original Bill incorporating any amendments proposed by the committee or 

any amendments proposed by the Council which were rejected by the 

committee; or  

(d) decide not to proceed with the Bill.  

(5) If Subrule (4)(c) applies, the Assembly must first decide on each amendment proposal of 

the Council, then on each amendment proposal of the committee and then on the Bill 

as a whole, incorporating any amendment proposals agreed to by the Assembly.  

(6) A Bill passed by the Assembly in accordance with this rule and Sections 53(1)(a) and (c) 

of the Constitution must be submitted to the President for assent.  

(7) If the Assembly decides not to proceed with the Bill, the Bill lapses. 

  

After the proposed NCOP amendments are accepted or rejected by the Portfolio 

Committee on Police, a C-list and D Bill will be printed for adoption. The D Bill [B22D-

2017] will be tabled in the NA for adoption and thereafter referred to the President for 

assent.   

 

5. CONCLUSION  

 

The majority of proposed amendments relate to the changes made to the Cybercrimes and 

Cybersecurity Bill, 2017. The clauses that were omitted based on cybersecurity impacted 

extensively on the cross-referencing in the CIP.  

 

The non-cybersecurity related amendments are few and focus on inclusion of a civilian with 

knowledge on cybersecurity on the Critical Infrastructure Council and tightening the reporting 

requirements of the Council. Clarity should be sought on the substitution of the word “scrutiny” 

for “notification” in term of the draft Regulations to Parliament before promulgation.        


