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1 
Purpose

This document has been compiled to provide the Portfolio Committee on Environmental Affairs with the rationale of the identification of the Listed Activities and establishment of their associated Minimum Emission Standards in terms of section 21(1)(a) and section 21(3) of the National Environmental Management: Air Quality Act, 2004 (Act No.39 of 2004), and related amendments. It is a revised version of the briefing document to the Minister, incorporating subsequent amendments to the original S.21 Notice. A chronology of events since 2004 when this work was first initiated is attached as Annexure 1.
Initially prepared to provide clarity around the department’s recommendations to the Minister in respect of generic or principle issues raised by stakeholders in response to the Draft Notice on Listed Activities and their associated Minimum Emission Standards gazetted for public comment on 24 July 2009, Government Gazette No.32434; the document has been revised to incorporate subsequent developments on ALL amendments to the 1st generation of listed activities and associated minimum emission standards.
This memo also provides a comparison of the South African minimum emission standards with those of other countries namely; China, European Union, United Kingdom and New South Wales (Australia). Finally, the status quo of postponement applications is provided.

2 Introduction and Background 

2.1 Command and control regulation of industrial atmospheric emissions

Arguably one of the most effective regulatory tools for controlling industrial emissions to the atmosphere is the classic ‘command and control’ tool wherein certain activities are identified that may only operate if they are correctly permitted to do so by the regulatory authority. Furthermore, the regulatory authority usually provides various conditions within the permit. This form of regulation was the basis for regulatory control of industrial emissions in terms of the Atmospheric Pollution Prevention Act (Act No. 45 of 1965) (hereinafter “the APPA”) and has been repeated, with some significant modifications, in the National Environmental Management: Air Quality Act (Act No. 39 of 2004) (hereinafter “the AQA”) as described below.

2.2 The identification of the industries to be regulated

Not all industries emit pollution into the atmosphere and not all industries that do have atmospheric emissions could be regarded as having significant
 negative impacts on air quality. As such, it makes no practical or administrative sense to regulate every industry. However, there are certain industries that have a significant, or potentially significant, impact on air quality and these industries must be regulated if the nation’s ambient air quality standards are to be met and/or bettered.

To this end, Section 21 of the AQA requires the Minister to publish a list of activities which result in atmospheric emissions and which he/she reasonably believes have or may have a significant detrimental effect on the environment, including health, social conditions, economic conditions, ecological conditions or cultural heritage. 

Once identified, these activities are known as Listed Activities
 and any activity that has been identified as a “Listed Activity” requires an Atmospheric Emission License (AEL) or provisional AEL in order to operate. 

Section 21 of the AQA also requires the establishment of minimum emission standards for specified pollutants or mixtures of substances emitted by the identified activities. In this regard, the permissible amount, volume, emission rate or concentration of the pollutant or mixture of pollutants must be specified as well as the manner in which measurements of such emissions must be carried out. 

2.3 Sections 21 and 22 of the AQA

	21.
	Listing of activities

	
	(1)
	The Minister must, or the MEC may, by notice in the Gazette -

	
	
	(a)
	publish a list of activities which result in atmospheric emissions and which the Minister or MEC reasonably believes have or may have a significant detrimental effect on the environment, including health, social conditions, economic conditions, ecological conditions or cultural heritage; and

	
	
	(b)
	when necessary, amend the list by - 

	
	
	
	(i)
	adding to the list activities in addition to those contemplated in paragraph (a); 

	
	
	
	(ii)
	removing activities from the list; or 

	
	
	
	(iii)
	making other changes to particulars on the list. 

	
	(2)
	A list published by the Minister applies nationally and a list published by the MEC applies to the relevant province only. 

	
	(3)
	A notice referred to in subsection (1) - 

	
	
	(a)
	must establish minimum emission standards in respect of a substance or mixture of substances resulting from a listed activity and identified in the notice, including- 

	
	
	
	(i)
	the permissible amount, volume, emission rate or concentration of that substance or mixture of substances that may be emitted; and 

	
	
	
	(ii)
	the manner in which measurements of such emissions must be carried out; 

	
	
	(b)
	may contain transitional and other special arrangements in respect of activities which are carried out at the time of their listing; and 

	
	
	(c)
	must determine the date on which the notice takes effect. 

	
	(4)
	(a)
	Before publishing a notice in terms of subsection (1) or any amendment to the notice, the Minister or MEC must follow a consultative process in accordance with sections 56 and 57.

	
	
	(b)
	Paragraph (a) need not be complied with if the notice is amended in a non-substantive way.

	

	22.
	Consequences of listing

	
	No person may without a provisional atmospheric emission licence or an atmospheric emission licence conduct an activity -

	
	
	(a)
	listed on the national list anywhere in the Republic; or

	
	
	(b)
	listed on the list applicable in a province anywhere in that province.


2.4 The generic standard-setting process

Section 5.4.3 of the 2007 National Framework (NF) – now  repealed – describes the generic standard-setting process for air quality and air quality management related standards. In this regard, the NF notes that the standards setting process is more than just the identification of the defined standard of a specific pollutant and that a number of factors beyond the exposure-response relationship need to be taken into account. These factors include understanding the current concentration of pollutants and exposure levels of the population, the specific mixture of air pollutants, and the specific social, economic and cultural conditions encountered within a country. In this regard, the NF notes that a technical and legal process must be followed to ensure that proposed standards can be achieved in practice and at a justifiable cost. 

In deriving standards the following factors must be considered: 

· The health, safety and environmental protection objectives;

· Analytical methodology;

· Technical feasibility;

· Monitoring capability; and

· Socio-economic consequences.

The NF then provides a protocol aimed at ensuring that the methodology for the determination of standards relating to the AQA follows a process that ensures that standards are realistically achievable at a justifiable cost, including - 

2.4.1 Hazard identification

The Minister must (or MEC or municipality may) identify substances or mixtures of substances in ambient air (Section 9(1)(b)), emitted pollutants (Section 9(1)(c)), controlled emitters (Section 23(1)) or controlled fuels (Section 26(1)) that present a threat to health, well-being or the environment through any means.

2.4.2 Establishment of an expert panel

Following the identification of a hazard as described above, the national department will request Standards South Africa (STANSA), a division of the South African Bureau of Standards (SABS), to develop standards for the identified hazard.

An expert panel must be established for the development of standards. This expert panel will include, but not necessarily be limited to, representatives from: the national department, other affected national departments, provincial and municipal government, industry, business, civil society and the academia. In this regard, the department, together with STANSA, will make every effort to ensure that the membership of the expert panel is representative and balanced.

The expert panel has a specific role to play in the standard setting process for the pollutant of interest. This includes the review of all available toxicological and epidemiological information and all available information of the effects on the receiving environment. In this regard, the expert panel should -
· Identify critical factors for health impact;

· Identify sensitive sub-populations;

· Review available databases for health status;

· Review available databases for ambient air quality information, and

· Review and assess international guidelines and standards.

In terms of Listed Activities and their associated minimum emission standards, Section 5.4.3.5 of the NF describes the responsibilities of any technical committees formed by the expert panel as follows:

· Identify key pollutants for Listed Activities within the sector for which emission standards are to be set;

· Collate sector guidance documents comprising information on BAT including associated emission standards and monitoring requirements, using international BAT documentation and industry-specific information;

· Consult/communicate with stakeholders such as industry, trade bodies and civil society;

· Draft emission standards for the selected industry types and selected pollutants in consultation with stakeholders;

· Continue to update information on BAT for use in the establishment of emission standards for additional industry types and additional pollutants, and the review of previously established emission standards;

· Undertake a five-year review of emission standards for identified pollutants from Listed Activities within each sector, with the purpose of identifying improvements in technology, as well as possible additional industry types and possible additional pollutants to be included where necessary.

2.4.3  Setting the standard

Once the expert panel has submitted their findings, in terms of Section 56(2), the standard setting process must include – 

· Consultations with all Cabinet members whose areas of responsibility will be affected by the standards;

· Consultations with the MECs responsible for air quality in each province that will be affected by the standards; and
· Allow public participation in the process in accordance with Section 57.

2.4.4 Publication of standards

With regard to Section 57(1) of the AQA the Minister must give notice of the proposed standards in:
· the Gazette; and
· at least one newspaper distributed nationally. 
In accordance with Section 57(2) of the AQA the notice described above must:
· invite members of the public to submit written representations on or objections to the standards to the Minister within an appropriate time (a minimum of 30 days) of publication of the notice in the Gazette; and 
· contain sufficient information to enable members of the public to submit meaningful representations or objections.

In respect of Section 57(3), the Minister may in appropriate circumstances allow any interested person or community to present oral representations or objections to the Minister, or a person designated by the Minister.

In terms of Section 57(4), the Minister must give due consideration to all representations or objections received or presented before setting the standards.

In considering the technical complexity that may be associated with these standards, the Minister will positively consider a comment period longer than the minimum requirement.

2.5 The use of Best Available Technology/Technique (BAT)

Section 4(2)(b) of the National Environmental Management Act (Act No. 107 of 1998, “the NEMA”) requires that – 

Environmental management must be integrated, acknowledging that all elements of the environment are linked and interrelated, and it must take into account the effects of decisions on all aspects of the environment and all people in the environment by pursuing the selection of the best practicable environmental option.

The department has defined the Best Practicable Environmental Option (BPEO) as –

The option that provides the most benefit or causes the least damage to the environment as a whole, at a cost acceptable to society in the long-term as well as in the short-term (DEAT, 2004).

With this, the 2007 National Framework details a “BPEO test” for a decision as follows:

· Best – meaning “state of the art”, most effective or most beneficial. “Best” is informed by information provided in peer-reviewed local and international literature;

· Practicable – meaning feasible, realistic, possible, workable, practical, viable or doable, i.e. it is the opposite of impossible. “Practicability” is informed by cost-benefit analyses (CBA), accessibility, affordability, availability and other information provided in peer-reviewed local and international literature; and

· Environmental option – meaning that the option must be measured in terms of its impact on the environment, where the environment means the surroundings within which humans exist and that are made up of: (i) the land, water and atmosphere of the earth; (ii) micro-organisms, plant and animal life; any part or combination of (i) and (ii) and the interrelationships among and between them; and the physical, chemical, aesthetic and cultural properties and conditions of the foregoing that influence human health and wellbeing.

In the standard setting context, specifically with respect to technically-based standards (e.g. emission standards) the “best” component of BPEO principle will be informed through the use of the Best Available Technology/Technique (BAT) approach. BAT implies the consideration of technologies or techniques that deliver pollution controls to the best degree technologically possible, without economic or other considerations. In this regard BAT is measured with reference to best practice documentation published internationally.

2.6 Standards, Limit Values, Tolerances and Compliance Time Frames

The NF notes that a standard may have many components that define it as a “standard”. These components may include some or all of the following:

· Limit values – a numerical value associated with a unit of measurement and averaging period that forms the basis of a standard;

· Averaging period – a period of time over which an average value is determined;

· Permissible frequencies of exceedence - a frequency (number/time) related to a limit value representing the tolerated exceedence of that limit value, i.e. if exceedences of the limit value are within the tolerances, then there is still compliance with the standard; and

· Compliance time frames – a date when compliance with the standard is required. This provides a transitional period that allows time for Listed Activities to implement any air pollution management initiatives or interventions required to ensure compliance by the compliance date.

Given the above, a standard often comprises a limit value for an averaging period with associated tolerances and compliance time frames.
3 The development of the draft AQA S.21 Notice

In 2004, prior to the promulgation of the AQA, the department initiated work around the review of the industries regulated under the APPA with a view to converting the APPA “scheduled processes” to “listed activities” under the new AQA. By 2005, this process had resulted in a draft list of possible listed activities. In late 2006, the department initiated an intensive research and participatory process around the identification of listed activities and their associated minimum emission standards based on this initial review. This development process is summarised in the following sections.
3.1 The National Air Quality Management Programme Phase II Project

On 14 April 2004, the Department of Environmental Affairs and Tourism (DEAT) contracted CSIR Environmentek to execute Phase II of the national air quality management programme. CSIR Environmentek drew together a team of appropriate specialists in the field of air quality management to execute the project. Specialists from CSIR Manufacturing and Materials (M&M) were part of the team to address various project outputs including Output b.4 - Schedule of Listed Activities as defined in the DEAT Tender E939 (attached as Annexure 2). 

The objective of this specialist study was to review the existing APPA list of scheduled processes and to compile an updated schedule of possible listed activities.

The scope of the study was:

· To compare the APPA scheduled processes with similar lists in Europe (e.g. the European Pollutant Emission Register EPER) and in the USA (e.g. the Environmental Protection Agency, EPA AP -42).
· To develop criteria for activities and appliances to decide if such activities and appliances should be regarded as listed activities or as controlled emitters
. 

· To propose adding or removing listed activities to the APPA list based upon the developed criteria.

· Based upon European and USA data, propose a way to group listed activities into categories.

· To propose a list of appliances and/or activities, which meet the criteria for controlled emitters.

The approach to the study was to consult with the relevant staff in the department (i.e. Air Pollution Control Officers) regarding the listing of appliances and activities according to the definitions in the proposed legislation and the proposed criteria for listing. Consultation with the relevant departmental staff regarding the proposed updated legislation on Environmental Impact Assessment (EIA) was done on a regular basis to ensure compatibility between the Atmospheric Emission Licensing regime and the EIA legislation.

3.2 The AQA Implementation: Listed Activities and Minimum Emission Standards Project
In February 2007, the “AQA Implementation: Listed Activities and Minimum Emission Standards Project” was initiated. The project, implemented by the department with assistance from specialist consultants Airshed Planning Professionals and Bembani Sustainability, was a project that –

· continuously engaged with all stakeholders around the identification of listed activities and their associated minimum emission standards;

· reviewed current national and international work related to the identification of activities and their related minimum emission standards; and

· based on this work, prepared an initial draft AQA S.21 schedule. 

This outputs of this projects were submitted to the Department in four different reports – attached as annexures 3, 4, 5 and 6.

3.3 The 2007 National Framework for Air Quality Management in the Republic of South Africa

The 2007 National Framework (NF) was published on 11 September 2007 following a comprehensive participatory development process which, among others, included regional stakeholder workshops. Section 5.3.3 of the NF provides a detailed description of how listed activities will be identified and Section 5.4.3.5 provides a detailed description of how emission standards will be set for listed activities. Table 26 of the 2007 NF also contained an “indicative list of activities for consideration as listed activities” based on the work carried out in the National Air Quality Management Programme Phase II Project (see 3.1) as initially reviewed by the AQA Implementation: Listed Activities and Minimum Emission Standards Project (see 3.2). 
3.4 The SABS Standard-Setting Process

In order to fulfil the requirements of the National Framework, the initial draft AQA S.21 schedule developed by the AQA Implementation: Listed Activities and Minimum Emission Standards Project (see 3.2) was accepted as a baseline document for the work of the technical committee on air quality, SABS TC 146, within the South African Bureau of Standards. The SABS technical committee process was initiated on 25 February 2008 and consultations, discussions, debates and negotiations continued for 15 months, with the last meeting taking place on 25 May 2009. The technical committee established its subcommittee on Source Emissions, with the following working groups:
· Working Group 1: Petroleum and Power Generation Industries;
· Working Group 2: Metallurgical and Mineral Processing Industries;
· Working Group 3: Organic and Inorganic chemical industries;
· Working Group 4: Incineration and Pulp and Paper Industries; and 
· Working Group 5: Monitoring and Reporting. 
At the 25 May 2009 meeting, the Technical Committee recommended that the department finalise the standards drafting process in preparation for gazetting.

3.5 The statutory public participation process

Before listing activities and their associated minimum emission standards, the Minister must follow a consultative process as provided for in sections 56 and 57 of the AQA. In this regard, in terms of section 56(1), the Minister must follow an appropriate consultative process. In terms of section 56(2), such a process must include:

· consultations with all Cabinet members whose areas of responsibility will be affected by the listing activities and their associated minimum emission standards;

· consultations with the MECs responsible for air quality in each province that will be affected by the listing activities and their associated minimum emission standards; and 

· allow public participation in the process in accordance with section 57.

With regard to the latter, section 57(1) requires the Minister to give notice of the proposed listing of activities and their associated minimum emission standards –

· in the Gazette; and

· in at least one newspaper distributed nationally or, in at least one newspaper distributed in the Priority Area. 

In accordance with section 57(2), the notice described above must – 

· invite members of the public to submit written representations on or objections to the Notice to the Minister within 30 days of publication of the notice in the Gazette; and 

· contain sufficient information to enable members of the public to submit meaningful representations or objections.

In respect of section 57(3), the Minister may in appropriate circumstances allow any interested person or community to present oral representations or objections to the Minister, or a person designated by the Minister.

In terms of section 57(4), the Minister must give due consideration to all representations or objections received or presented before listing activities and their associated minimum emission standards.

To this end –

· the draft, highly detailed, S.21 Notice was Circulated to all affected Cabinet Ministers and MECs under a cover letter from the Minister;

· the draft, highly detailed, S.21 Notice was published in the Gazette for public comment on 24 July 2009, Government Gazette No.32434, for a 30 day public comment period (extended to 60 days on request by various stakeholders) – attached as Annexure 7; 
· the Minister’s intention was advertised in the Sunday Times.

3.6 Department’s Undertaking
With the above, the department believed that the standards development process had been fully inclusive and transparent and had provided adequate opportunities for all stakeholders to actively engage in the process.

4 Underlying logic 
4.1 Legislative Context

The underlying logic for the development of the 1st generation AQA Listed Activities and their associated minimum emission standards is informed by the following – 

4.1.1 The Constitution of the Republic of South Africa (Act No. 108 of 1996)

Section 24 of the Bill of Rights contained in the Constitution of the Republic of South Africa provides that:
	Everyone has the right: 

	(a)
	to an environment that is not harmful to their health or well‑being; and

	(b)
	To have the environment protected, for the benefit of present and future generations, through reasonable legislative and other measures that ‑

	
	(i)
	prevent pollution and ecological degradation;

	
	(ii)
	promote conservation; and

	
	(iii)
	secure ecologically sustainable development and use of natural resources while promoting justifiable economic and social development.


4.1.2 The National Environmental Management Act (Act No. 107 of 1998, the NEMA)

Section 28(1) of the NEMA relating to “Duty of care and remediation of environmental damage” reads – 

Every person who causes, has caused or may cause significant pollution or degradation of the environment must take reasonable measures to prevent such pollution or degradation from occurring, continuing or recurring, or, in so far as such harm to the environment is authorised by law or cannot reasonably be avoided or stopped, to minimise and rectify such pollution or degradation of the environment.

4.1.3 The National Environmental Management: Air Quality Act (Act No. 39 of 2004, the AQA)

In terms of Section 21(3)(b) of the AQA, the notice published in the Gazette by the Minister that lists activities that require an atmospheric emission licence in order to conduct the activity –

May contain transitional and other special arrangements in respect of activities which are carried out at the time of their listing.
4.1.4 The 2007 National Framework

The sub-section entitled “Compliance time frames” contained in Section 5.4.3.5 (Listed activities and related emission standards) of the 2007 National Framework for Air Quality management in the Republic of South Africa (Notice No. 830 in Government Gazette No. 30057, 11 September 2007) reads (own emphasis) – 

Given the potential economic implications of emission standards, and mindful that emission standard setting in South Africa is not likely to be based on comprehensive sector-based CBA (at least not for the initial group of Listed Activities), provision will be made for specific industries to apply for possible extensions to compliance time frames, provided ambient air quality standards in the area are in compliance. 

The proponent of a Listed Activity will be allowed to apply for a postponement of the compliance date and such an application will be positively considered based on the following conditions being met: 

· An air pollution impact assessment being completed (in accordance with the format for Atmospheric Impact Reports, as contemplated in Section 30 of the AQA and specified by the National Air Quality Officer) and submitted to the national department at least 1 year before the compliance date; and 

· Demonstration that the industry’s air emissions are not causing any adverse impacts on the surrounding environment.

4.2 Department’s Undertaking
Using the foregoing as reference, it is clear that since the promulgation of the Constitution - 

· Pollution must be prevented through reasonable legislative and other measures. 

· Furthermore, with respect to sources of pollution, since the promulgation of NEMA, the polluter has a duty of care to take reasonable measures to prevent significant pollution or degradation of the environment from occurring, continuing or recurring. 

· Indeed, even if this pollution is “authorised by law” or cannot reasonably be avoided or stopped, the polluter must minimise and rectify such pollution or degradation of the environment.

4.3 Assumptions

With the above, in terms of the standard-setting process in respect of minimum emission standards as contemplated in S.21(3) of the AQA in respect of Listed Activities as contemplated in S.21(1) of the AQA, the department had made the following, what it believed to be, reasonable assumptions –

· Listed Activities are potential sources of significant air pollution.

· Since 1996, all responsible potential sources of significant air pollution have taken measures to prevent pollution and, in so doing, have protected the right of all South Africans to an environment that is not harmful to their health and well-being.

· Since 1998, all law-abiding potential sources of significant air pollution have taken reasonable measures to prevent significant pollution or degradation of the environment from occurring, continuing or recurring.

· The minimum emission standards should, effectively, define emissions from a Listed Activity that prevent significant pollution or degradation of the environment from occurring, continuing or recurring.

· The minimum emission standards will not, and cannot, take into account the potential impact of emissions in specific locations (e.g.: local meteorological, dispersion or geographical conditions; proximity to sensitive or vulnerable communities or environments; accumulative emissions; natural background concentrations; etc.). However, site specific emission limits that do take these local conditions into account must be contained in the Atmospheric Emission Licenses of individual Listed Activities.

· Therefore, the minimum emissions standards should not have an impact on any responsible, law-abiding, potential source of significant air pollution as reasonable measures to prevent significant pollution or degradation of the environment from occurring, continuing or recurring should already have been - 

· contemplated in 1996 (22 years ago) and

· implemented from 1998 (20 years ago).

· As standards that should define emissions from a Listed Activity that prevent significant pollution or degradation of the environment from occurring, continuing or recurring, minimum emission standards are unlikely to be standards that reflect “the lowest common denominator”, i.e. they will not be aligned with the worst performing industry in a sector.
· As minimum standards, these standards should ensure that, under average South African atmospheric conditions, emissions of pollutants from a single Listed Activity will not, in themselves, result in non-compliance with ambient air quality standards.

· As minimum standards, the standards should -
· Be achievable by any responsible, law-abiding, potential source of significant air pollution, but

· Challenge any irresponsible and/or illegal potential source of significant air pollution 
5 Guiding Principles

In developing the draft AQA S.21 Notice on listed activities and their associated minimum emission standards, the department was guided by the following principles –

5.1 Regulatory continuity

As mentioned in 2.2, the traditional permit or licence which identifies activities that may only operate if they are correctly permitted to do so by the regulatory authority is a core regulatory tool for the regulation of industrial atmospheric emissions and this tool was the basis for regulatory control of industrial emissions in terms of the APPA since 1965 and has been repeated, with some significant modifications, in the AQA. In the APPA, these regulated activities are identified in the 2nd Schedule of the APPA.

Thus, in order to ensure regulatory continuity in the APPA-AQA transition
 (see also 5.4), the following guiding principle has been applied by the department to ensure that industries regulated in terms of the APPA continue to be regulated in terms of the AQA –

All industries currently regulated under the APPA will continue to be regulated under the AQA.
However, this does not necessarily mean that all APPA Scheduled Processes will be identified as AQA Listed Activities as some of the former may be better regulated as AQA Controlled Emitters.
5.2 Investment certainty
Since the initiation of the development of the National Policy on Environmental Management in 1995, industry has requested “regulatory certainty” so that industry is given sufficient time to identify, design, fund, implement and commission any new pollution management initiatives or interventions that may be required in the future.

Thus, in order to provide affected industries with some level of “investment certainty” related to compliance with new air quality management regulations, the following guiding principle has been applied by the department to allow industries sufficient time to identify, design, fund, implement and commission any new air pollution management initiatives or interventions that may be required for compliance with minimum emission standards –

Reasonable compliance time frames must be identified for existing industries.

However, considering the “reasonable assumptions” outlined in 4.3, especially the assumption that any responsible, law-abiding, potential source of significant air pollution has contemplated and implemented reasonable measures to prevent significant pollution or degradation of the environment from occurring, continuing or recurring in 1996 (22 years ago) and 1998 (20 years ago) respectively, these compliance time frames should be no longer than those “typical” compliance time frames detailed in Section 5.4.3.5 of the 2007 National Framework as follows -
· 2 to 3 years in the case of new or substantially modified facilities;

· 5 to 10 years in the case of existing facilities, potentially differentiated by age.

5.3 Acknowledging the potential limitations of the 1st generation standards

Should the APPA-AQA transition take place before the promulgation of the Section 21 Notice (see 5.4), there will be a regulatory vacuum in respect of industrial emissions – a situation that is highly undesirable.

In this regard, the following was noted – 

· As 1st generation standards for complex industries, it is unlikely that these standards will be perfect. Indeed, it may be argued that ‘perfection’ in this regard is impossible.

· The 1st generation standards are not ‘cast in stone in perpetuity’. Indeed, AQA Section 21(1)(b) specifically empowers the Minister to “…when necessary, amend the list by - (i) adding to the list activities in addition to those [contained in the 1st generation list]; (ii) removing activities from the list; or (iii) making other changes to particulars on the list.

With this, the following guiding principle has been applied by the department to ensure that no regulatory vacuum exists when the APPA-AQA transition takes place –

Despite acknowledging the potential limitations of the 1st generation standards, every attempt will be made to ensure that these standards are of a quality that sets the minimum emission controls at such a level as to allow good-practise and responsible industries to comply, whilst challenging bad-practise and/or irresponsible industries to improve over the next 5 to 10 years, i.e. the minimum emission standards must be considered to be reasonable.

5.4 Avoidance of delays in the APPA-AQA transition
On 9 September 2005, under section 64(1), read with section 64(2) of the AQA, the Minister of Environmental Affairs and Tourism determined 11 September 2005 as the date on which the AQA, with the exclusion of sections 21, 22, 36 to 49, 51(1)(e), 51(1)(f), 51(3), 60 and 61 thereof, took effect
.

In this regard, it should be noted that the excluded AQA provisions relate, in the main, to the AQA Atmospheric Emission Licensing regime as summarised in the following table –
	EXCLUSIONS FROM THE 1 SEPTEMBER AQA ENTRY INTO EFFECT

	Ref.
	Description
	Justification for exclusion from 1 September Proclamation

	Sections 21, 22 and the entire Chapter 5 (Sections 36 to 49)
	These sections deal with the new licensing regime for industrial emissions that must be implemented by the local authority.
	At the time, local authorities had little experience in atmospheric emission licensing as this was carried out by the department in terms of the Air Pollution Prevention Act (APPA, Act No. 45 of 1965). Thus, although the department planned to implement a capacity development programme, it was considered highly unlikely that local authorities would have the capacity to efficiently and effectively implement these sections of the Act by 1 September 2005. As such, APPA was not repealed and the department has continued to regulate industrial emissions until such time as the Minister was satisfied that the new Licensing Authorities could do this work efficiently and effectively.

	Sections 51(1)(e), (f) and 51(3)
	Offences relating to atmospheric emission licences
	

	Section 60 and Schedule 1
	Repeal of APPA
	

	Section 61
	Transitional arrangements in respect of registration certificates issued in terms of Atmospheric Pollution Prevention Act
	


The exclusion of these sections was largely due to the Minister’s commitment that the new licensing regime would only be implemented once he was confident that the new Licensing Authorities were competent to implement the regime. 

Given the progress in developing the capacity of new Licensing Authorities, the 2007 National Framework identified 2009/10 as the timeframe for the full entry in effect of the AQA and the associated repeal of the outdated Air Pollution Prevention Act (APPA) – the so-called APPA-AQA transition.

With the confidence that the new Licensing Authorities will be able to implement the AQA Atmospheric Emission Licensing regime efficiently and effectively within the timeframe specified in the NF, the department is committed to ensuring that the APPA-AQA transition takes place within this timeframe. Thus, the department is committed to ensuring that the required AQA Section 21 Notice is in place for APPA-AQA transition.

With this, the department has been guided by the following principle –

All regulatory instruments required to ensure an efficient and effective APPA-AQA transition will be in place on, or before, 1 April 2010 

5.5 Attempting to reach broad consensus

In order to facilitate a smooth and seamless APPA-AQA transition, broad consensus around Listed Activities and their associated minimum emission standards is desirable. However, the department also acknowledges the polarity in positions in this regard –

· On the one hand, more radical environmental NGOs or public interest groups would like to see all industrial activities listed and minimum emission standards set at restrictive levels that are, sometimes, not possible to achieve even with the Best Available Technology.

· On the other hand, more conservative or reactionary industries would not like to see their activities listed, and if they are, that minimum emission standards are set at levels where even the worst performing members will comply, i.e. a lobby for, at least, the maintenance of the status quo.

Notwithstanding these diametrically opposed positions, in order facilitate the greatest level of consensus that is practically possible, the following guiding principle has been applied by the department –

All opportunities for multilateral and bilateral efforts to facilitate the greatest level of consensus that is practically possible will be explored and implemented within the power and capacity of the department.

5.6 The department’s fall-back position
With reference to 5.5, should the department not be able to facilitate consensus, the Minister must take an informed decision in this regard. To this end, the department will use the initial draft AQA S.21 schedule developed by the AQA Implementation: Listed Activities and Minimum Emission Standards Project (see 3.2) which was accepted as a baseline document for the work of the technical committee on air quality, SABS TC 146, within the South African Bureau of Standards as its primary reference for recommendations in this regard.

To this end, the following guiding principle has been applied by the department –

In instance where consensus cannot be reached, or is highly unlikely to be reached, on minimum emissions standards, the department’s initial S.21 draft notice submitted to the SABS as a standard-setting “starter document” will be used to inform recommendations on the final standard.
5.7 Who bares the burden of proof

Section 2(4)(p) of the NEMA principles defines the “polluter pays principle” as follows - 

The costs of remedying pollution, environmental degradation and consequent adverse health effects and of preventing, controlling or minimising further pollution, environmental damage or adverse health effects must be paid for by those responsible for harming the environment. 

However, NEMA does not prescribe who should establish whether pollution, environmental degradation and/or adverse health effects are occurring, i.e. whether it should be the alleged polluter or the party that alleges pollution.
This has particular significance in respect to minimum emission standards and the question – who must ‘prove’ that the costs of controlling pollution are balanced by the benefits of reduced pollution?

In this regard, and based on the EIA approach where ‘the developer’ must assess the impacts of their development in order to inform a regulatory decision, the following guiding principle has been applied by the department – 

Should a stakeholder question the cost/benefit balance of a minimum emission standard that is based on and/or informed by similar local and/or international standards, that stakeholder must undertake any necessary analysis required to justify a review of the minimum emission standard and inform the establishment of a revised standard, especially if the proposed revised standard is substantially different from the one based on similar local and/or international standards.
6 Generic or principle issues raised by stakeholders
The following sections outline various issues raised by stakeholders in their comments on the Draft AQA Section 21 Notice of 24 July 2009 that deal with matters of principle rather than substance and details the Department’s position in this regard.

6.1 ‘Grandfathering’

In its simplest form, the concept of “grandfathering” means that when rules are changed, grandfathering allows actions taken before a certain date to remain subject to the old rules.

As many of South Africa’s largest sources of atmospheric emissions were built many years ago, the department has been requested to consider the concept of grandfathering since the initiation of the development of the National Policy on Environmental Management in 1995. The subject was again raised in the finalisation of the National Environmental Management Act (Act No. 107 of 1998, ‘the NEMA’), the development of the Integrated Pollution and Waste management Policy (2000, ‘the IP&WM’), the finalisation of the AQA (2004), the finalisation of the 2007 National Framework and in the development of the 2nd generation ambient air quality standards (2006). 
In this regard it should be noted that none of the policy or legislation noted above contains a specific provision for grandfathering. Indeed, the term ‘grandfathering’ is not mentioned in any of these policies or legislation. 
In essence, the argument for grandfathering revolves around one simple premise – old factories were built using old technology that cannot practically be improved to meet new standards that are applicable to new technology. The argument is often taken further to note that the old factories (grandfathers) will eventually be closed down and replaced with new factories that must meet new standards.
However, the counter argument is that grandfathering allows old ‘polluting’ industries to continue to pollute which is contrary to, amongst others, Section 28 of the NEMA (see 4.1.2). Furthermore, it is common knowledge that old factories do not close down unless forced to do so due to economic forces (i.e. they close when they are no longer profitable) and that these economic forces are skewed by grandfathering because the factories are able to externalise their environmental costs unlike the new factories that need to meet tight environmental controls (i.e. grandfathering allows old factories to remain viable due to an unfair competitive advantage). In essence, grandfathering effectively ensures that the ‘grandfathers never die’. 
Notwithstanding the above, as noted in 4.1.3 and 4.1.4 there is an acknowledgement in both the AQA and the 2007 National Framework that, initially, there may be different rules for new plant and old plant. 

In the AQA, this acknowledgment is contained in Section 21(3)(b) which notes that government may make allowances for “transitional and other special arrangements in respect of activities which are carried out at the time of their listing.” In this regard, the term ‘transitional’ implies that these ‘special arrangements’ for old or existing plant are a ‘transition’ from the old rules to new rules. However, it could be argued, and has been argued, that the phrase ‘other’ special arrangements may imply grandfathering.

However, the Draft Section 21 Notice clarifies this provision with respect to old or existing plant as follows – 

· The ‘transitional arrangements’ refers to an allowance for old or existing plant to meet particular standards related to old or existing plant (the “existing plant standards”) within a transition period of 5 years and then for them to meet “new plant standards” a further 5 year transition period later.

· The ‘other special arrangements’ refers to the provision, as described in the 2007 National Framework, that old or existing plant may be granted a postponement of the compliance timeframes contained in the ‘transitional arrangements’ if, and only if, the individual industry’s air emissions are not causing any adverse impacts on the surrounding environment.

· This clarification is fully aligned with NEMA’s Section 28 ‘duty of care’ provision and it is clear that grandfathering is not a consideration, i.e. the ‘old rules’ do not apply to old or existing plant in perpetuity.

In summary, the department’s position on grandfathering is simply this – 

There is no policy, legislative, moral, social nor environmental justification for old plants that have an adverse impact on the peoples’ right to air that is not harmful to health and well-being to continue to have this adverse impact in perpetuity

Thus, the department considers the “transitional and other special arrangements” as described in the Draft Notice to be fair and reasonable.

6.2 Dealing with Polarity

The SABS process described in 3.4 was planned to conclude at the end of March 2009 in order to meet the department’s target for the APPA-AQA transition on 11 September 2009. However, by March it was clear that NGO – industry consensus could not be reached on many issues. In implementing the principle outlined in 5.5, the department attempted to facilitate the greatest level of consensus that was practically possible by extending the finalisation programme. To this end, an extended finalisation programme was proposed by the department, with the proviso that the formal public comment period would be limited to the specified 30 days (see 2.4.4). The programme and proviso was accepted by the Technical Committee and implemented as follows – 

· Draft S.21 Notice - A complete S.21 Schedule detailing consensus positions and highlighting contrary positions was compiled by 29 April 2009;

· The Draft S.21 Notice was to circulated to the multi-stakeholder Drafting Team by 4 May 2009;

· The department hosted a drafting workshop with a professional independent facilitator in a further attempt to seek consensus and, although this workshop managed to find common ground on many fundamental points of departure, full consensus on all matters was still not achieved;

· The Draft S.21 Notice as revised by the Drafting Team workshop was presented to the Technical Committee on 25 May 2009 where it was agreed that further attempts to reach consensus would have diminishing returns and that the department should finalise the draft for publication.
With the above, the department finalised the Draft S.21 Notice in accordance with the principle outlined in 5.6 and the Draft Notice on Listed Activities and their associated Minimum Emission Standards was gazetted for public comment on 24 July 2009 in Government Gazette No.32434. 
However, despite the agreement on the department’s proviso that the formal public comment period would be limited to the specified 30 days, the department received a number of requests for an extension of this comment period. Once again, the department relaxed its proviso and extended the comment period to 60 days.

Despite these efforts to facilitate the greatest level of consensus that is practically possible, written comments in respect of the Draft Notice continued to exhibit the NGO – industry polarity. 

Hence, in the final Notice submitted for the Minister’s approval, the department has applied the principle outlined in 5.6 in finalising the Notice, i.e. in instances where consensus was not reached, the department’s initial S.21 draft notice submitted to the SABS as a standard-setting “starter document” was used to inform its recommendations for the final standard.
6.3 Other pollutants

Throughout the standard-setting process, there was a sustained lobby by NGOs for minimum emission standards for pollutants other than the, so-called, ‘criteria pollutants’ for which national ambient air quality standards have been set. Although some of these additional pollutants have been included in cases were such pollutants were covered in the department’s initial starter document, it was impossible to detail many of the other pollutants due to time constraints and questions of significance. 

This notwithstanding, the department agrees that a number of ‘pollutants of concern’ not dealt with in the 1st generation minimum emission standards must be given proper consideration in future revisions. To this end, the following commitment was included in the Draft Notice on Listed Activities and their associated Minimum Emission Standards gazetted for public comment on 24 July 2009 in Government Gazette No.32434 -

It should be noted that possible minimum emission standards relating to, among others, persistent organic pollutants and heavy metals will be developed immediately following the final publication of the list contained in the Schedule hereto with a view to the possible addition of further minimum emission standards to a revised Schedule in 2010.

Despite the above, the department has still received a few comments relating to the inclusion of minimum emission standards for additional pollutants.

In summary, the department’s position on the addition of other pollutants is simply this – 

Possible minimum emission standards relating to other pollutants will be developed immediately following the final publication of the 1st generation list with a view to the possible addition of further minimum emission standards to a revised Schedule

6.4 Compliance time frames

The compliance time frames contained in the Draft Notice are as follows –
	3.
	Compliance time frames

	
	(1)
	New plant must comply with the new plant minimum emission standards as contained in Part 3 on the date of publication of this Notice.

	
	(2)
	Existing plant must comply with minimum emission standards for existing plant as contained in Part 3 within 5 years of the date of publication of this Notice.

	
	(3)
	Existing plant must comply with minimum emission standards for new plant as contained in Part 3 within 8 years of the date of publication of this Notice.


With the above, although no industries appear to be concerned about compliance with standards for ‘existing plant’ within the 5 year compliance timeframe, some industries have commented that they cannot meet ‘new plant’ standards within 8 years. Indeed some industries have noted they will never be able to achieve ‘new plant’ standards.

Although the latter often relates to ‘grandfathering’ (see 6.1) and, as such, the department’s position in this regard has relevance, the department has applied the principle outlined in 5.2, namely, that reasonable compliance time frames must be identified for existing industries, with the proviso that these compliance time frames should be no longer than those “typical” compliance time frames detailed in Section 5.4.3.5 of the 2007 National Framework.

Thus, the department has recommended that Section 3(3) of the S.21 Notice should be revised as follows – 

Existing plant must comply with minimum emission standards for new plant as contained in Part 3 within 10 years of the date of publication of this Notice.

6.5 Uniformity between sectors
Ideally, if one minimum emission standard for a particular pollutant is applicable for one industry or industrial sector, the same minimum emission standard should apply to all industries. However, in reality this is not always possible because of, among others, differing types of industrial process and technologies, differing ages of the industrial sectors as a whole, differing regulatory requirements in the past, differing sizes and scales of industrial sectors, etc. Thus, although a ‘one-size-fits-all’ is theoretically the ideal, it is not always possible in practise. Hence, the department’s comprehensive assessment of all significant industrial sectors.
In summary, the department’s position on uniformity between sectors is simply this – 

Where practically possible, the department will attempt to ensure uniformity between sectors with respect to ‘new plant’ minimum emission standards immediately following the final publication of the 1st generation list with a view to a revised Schedule
6.6 Cost-Benefit analyses
Appendix 3 of the IP&WM Policy which provides a glossary of terms and abbreviations, describes cost benefit analysis as follows – 

Cost-benefit analysis estimates and compares short-term and long-term costs (losses) and benefits (gains); an economic analysis of an undertaking, involving the conversion of all positive and negative aspects into common units (e.g. money), so that the total benefits and the total costs can be compared.
The NF provides the following definition – 

Cost-benefit analysis is the process that involves weighing the total accepted costs against the total expected benefits in order to choose the best option.

In its simplest form, a “cost-benefit analysis” is an attempt to ensure that the cost of an intervention is balanced by the benefits of the intervention. In practical terms and in the current context, what this means is that the costs of implementing any air pollution management initiatives or interventions required to ensure compliance by the compliance date must be balanced by the benefit accrued through the intervention on the environment, including health, social conditions, economic conditions, ecological conditions or cultural heritage. In practise, although establishing the costs of an intervention is relatively easy, costing the benefits to the environment is far more complex.

As with ‘grandfathering’ (see 6.1), the department has been requested to consider cost-benefit analyses in respect of environmental management regulation since the initiation of the development of the National Policy on Environmental Management in 1995 and has been raised again and again in all further regulatory development processes.
In this regard, cost-benefit is alluded to in the principles contained in the White Paper on Environmental Management Policy for South Africa as follows – 
Full cost accounting - Decisions must be based on an assessment of the full social and environmental costs and benefits of policies, plans, programmed, projects and activities that impact on the environment.

However, the White Paper also contains another relevant principle as follows – 

Polluter pays - Those responsible for environmental damage must pay the repair costs both to the environment and human health, and the costs of preventive measures to reduce or prevent further pollution and environmental damage
With the above, it should be noted that it is only the latter principle that is provided for in Section 2(4)(p) of the NEMA principles as follows - 

The costs of remedying pollution, environmental degradation and consequent adverse health effects and of preventing, controlling or minimising further pollution, environmental damage or adverse health effects must be paid for by those responsible for harming the environment. 

Notwithstanding the above, cost benefit is alluded to in the ‘Overview’ section of the 2007 National Framework (Section 1.2) as follows (own emphasis) – 

…in implementing the AQA it is necessary to ensure that there is clarity on governance and technical objectives so air quality management measures are implemented in a cohesive, coherent and uniform manner that ensures the most benefit for the least cost through efficient and effective use of resources.
Cost-benefit analyses is also specifically mentioned in the NF as part of the BPEO test (see 2.5) as a test for “practicability”.

However, Section 5.4.3.5 of the 2007 National Framework also contextualises cost-benefit in relation to the 1st generation standards as follows (own emphasis) – 

Given the short timeframe within which the Minister is expected to publish a list of activities so as to meet the APPA to the AQA transitional phase objectives, the initial list of activities to be identified as part of the AQA Implementation: Listed Activities And Minimum Emission Standards Project will comprise a number of industry types which are known to be potentially significant in terms of their atmospheric emissions. The targeting of industries where the benefits of regulation are expected to outweigh the costs, based on experience from developed and developing countries, substantially reduces the risks of economic impacts arising due to the emission standards set.
Whilst the initial list of activities will be largely based on past scheduled processes under the APPA, the listing of activities must be informed by appropriate analysis, such as cost-benefit analysis (CBA). In targeting industry sectors for which information on emissions and impacts is less available or inconclusive, particularly those comprising small and/or older operations, provision for CBA studies will be made so as to extend the list of activities and associated set of national minimum emission standards in a manner which does not lead to unjustified economic impacts or mass non-compliance.

Importantly, the NF then summarises the approach in respect of the 1st generation minimum emission standards as follows (own emphasis) – 
In summary, …the identification of all potential Listed Activities will be based on an international literature review. A prioritisation process based on those known to be significant emitters will be undertaken to arrive at an initial proposed list of Listed Activities. In the future, the prioritisation will be informed by appropriate analysis (e.g. CBA) which would include potential detrimental effects to human health.
Notwithstanding the above, as in every attempt by government to restrict pollution through regulation, certain industries and/or industrial associations have requested government to undertake a cost-benefit analysis of the minimum emission standards. 
However, the department’s position remains that detailed in the NF which may be summarised as – 

The identification of the initial (1st generation) Listed Activities and their associated minimum emission standards is based on an international literature review and a prioritisation process based on those known to be significant emitters. In the future, the prioritisation will be informed by appropriate analysis, including cost-benefit analysis.
Notwithstanding the above, it should also be noted that requests for cost-benefit analyses have sometimes been used as cynical attempts to use this, often, complex, costly and time-consuming tool to delay decisions that may have a potential impact on the source of the request – i.e. the request is a transparent attempt to maintain the status quo for as long as possible by using cost-benefit analyses as a delay tactic.

Furthermore, it is also not clear who should undertake cost-benefit analysis in respect of proposed regulations. In this regard, given the ‘polluter pays principle’ (see above), the approach of the EIA regime (see 5.7) and the fact that it is only industry who can effectively estimate the cost of an intervention, the department believes that, where cost-benefit analyses are considered important for regulatory purposes, the affected regulated community should undertake the required analyses based on a mutually agreed terms of reference. However, the department’s position in this regard is unlikely to be supported by the affected regulated community.  
6.7 Regulatory impact assessment
Regulatory impact assessments are akin to cost-benefit analyses (see 6.6) and, in their simplest form, may be described as an assessment of whether the use of a regulatory tool will efficiently and effectively meet the regulatory objectives for which it is designed. 

As with cost-benefit analyses (see 6.6), certain industries and/or industrial associations have requested the department to undertake a regulatory impact assessment of the minimum emission standards. 

Notwithstanding the fact that the command and control regulatory tool, exemplified by AQA’s Atmospheric Emission Licensing regime, is a tool that has been tried and tested for centuries, the department’s position paraphrases the argument provided in the 2007 National Framework as follows –

The initial list of activities to be identified will comprise a number of industry types which have been regulated under the APPA since 1965 and are known to be potentially significant in terms of their atmospheric emissions. The targeting of these industries where the benefits of regulation are expected to outweigh the costs, based on over 40 years of local experience and experience from developed and developing countries, substantially reduces the risk of this form of regulation not meeting the regulatory objective efficiently and effectively.
Notwithstanding the above, and given the department’s position on who should undertake cost-benefit analyses (see 6.6), as regulatory impact assessments are likely to be undertaken by government (compare 5.7), the department must keep a wary eye on requests for such assessments as some may also be motivated by cynical attempts to maintain the status quo for as long as possible.

With all this work, the Minister established for the first time in the Republic – the first generation Section 21 Listed Activities and their Associated Minimum Emission Standards under Government Gazette No. 33064, Notice No.248 on 31 March 2010, which is attached as Annexure 8. 
7 AMENDMENTS TO the Section 21 NOTICE 

Following its promulgation in 2010, Section 21 Notice was amended in 2013; 2015; and 2018 in response to new developments that warranted improvement to the original Notice.

7.1 The 2013 Amendments 

As the Section 21 Notice implementation began, the Department together with the Atmospheric Emission Licensing Authorities (AELA) identified sections that needed to be amended to improve efficiency of the licensing system as well as to provide the regulated community with clear legal requirements where there was ambiguity.

The objective of these amendments was to remove typographical and grammatical errors identified; to ensure that there is no regulatory gap created by the new approach adopted in listing activities (i.e. to ensure that all processes that where scheduled under Schedule 2 of the APPA continue to be regulated as they are all considered significant sources of pollution) as well as to clarify any sections that were identified by licensing authorities to be  to be ambiguous. The following represents detailed scope of these amendments:
· Typographical and grammatical errors

Few typographical and grammatical errors were identified after promulgation of the listed activities in 2010. These changes the intended context of the regulation thus had to be corrected urgently to ensure smooth implementation of the licensing function. 
· Regulatory gap from APPA to AQA
The approach to listing of activities has been aligned with international best practice (Output B.1- International Review AQA Implementation: Listed Activities and Minimum Emission Standards – Annexure 3). This alignment resulted in unintended exclusion of some of the processes that were regulated under APPA. This means that there are companies that are holders of APPA Permits that cannot be converted to the Atmospheric Emission Licenses as the new law doesn’t incorporates them under the list of significant polluters. Another round of detailed comparative analysis of APPA and AQA was conducted to rectify this.
· Consistent application of regulatory principles to all listed activities

The AQA approach to the listing of activities is based on the significance of individual sources of pollution. Section 21 Notice list individual emitters (unit activities on-site) rather than the process to ensure targeted emission control (i.e. intensive emission control for problematic units) rather than holistic site emissions. The emission standards, therefore, are concentration based (mg/Nm3), not volumetric rate based (ton of pollution/ production). This approach is adopted as it ensures minimal impact on the receiving environment (human health and environment) other than management of production.

Some stakeholders, however, still preferred the older approach as it seemed favourable in terms of monitoring and reporting functions as well as the level of accountability on the impacts of the activity on the receiving environment. The older approach is also cheaper to implement. In the 2010 Notice, special provision was made for refineries to retain the bubble approach. This provision however was inconsistent with the regulations as other significant emitters were expected to demonstrate compliance in a scientifically based manner while refineries (which are major sources) were subjected to more lenient requirements.

As part of the amendments, the refinery section of the Notice (Category 2) was aligned to other processes, considering current pollution challenges facing individual refineries. This entailed listing significant pollution sources used by the refineries and establishing minimum emission standards for them.
Before listing activities and their associated minimum emission standards, or any amendment to the Notice, the Minister must follow a consultative process as provided for in sections 56 and 57 of the AQ referred to in section 3.5 above. A number of consultative engagements with affected industries; interested parties and government were undertaken as detailed in the chronology of events (Annexure 1). A resultant draft Section 21 amendment Notice was published for the public participation on 23 November 2012 (Government Gazette No.35894; Notice No. 964) and it is attached as Annexure 9. Further meetings were held after its publication, including public hearings in the then Portfolio Committee on Water and Environmental Affairs and 2 formal technical national workshops as detailed in Annexure 1. The final Section 21 amendment Notice that was resultant was promulgated by the Minister on 13 November 2013 (Government Gazette No.37054; Notice No.893 – attached as Annexure 10), repealing the 2010 Section 21 Notice.
7.2 The 2015 Amendments 

In 2015, the Section 21 Notice was again amended primarily to accommodate developments in respect of the amendments to the National Environmental Management: Waste Act (No. 59) of 2008, and to align minimum emission standards for the aluminium sector with the principles of standards setting. The following amendments were effected in the Notice.
· Harmonization of the Air Quality Act and the Waste Act Requirements – Waste Combustion
The developments on the amendments to the Waste Act, specifically on the definition of waste resulted in provision of the for waste to cease to be waste under certain conditions.  While the AQA is in agreement with the waste hierarchy, the requirements of both legislation should be harmonized to promote sustainable environmental practices. Waste combustion processes release variety of toxic and carcinogenic pollutants into the atmosphere. It is for this reason that as we promote the implementation of the waste hierarchy in respect of promoting the use of waste of certain calorific value as energy source (thus avoiding landfill), we take into cognisance the associated atmospheric impacts.  

Minor amendments to the clauses in the S.21 Notice were made to ensure that, where waste cease to be waste as provided by the Waste Act, applicable air quality requirements continue to be complied with, to ensure protection of human health and the environment from these impacts.
· Correction of the requirements for primary aluminium sector

The principle adopted in the development of standards for the listed activities is that the Notice should avoid to be technology-prescriptive as this might result in unintended consequences on regulation or the sector. The standards for primary aluminium production are therefore amended to remove regulation of certain technology, and control the emissions from the reduction and carbonization processes. This does not dilute the previous requirements, but rather establish the standards relevant for the processes. The minimum standards for pollutants remained unchanged, except for sulphur dioxide, which was changed to 250 mg/Nm3 for both processes.
· Correction of the requirements for char, charcoal and carbon black production

A threshold of 20 tons production per month is applicable to this category. The wording “per month” is incorporated to clarify the threshold requirements.
The Minister promulgated the Amendment Notice in the gazette (Gazette No.38863; Notice No. 551 of 12 June 2015) and there had not been a Section 56 and 57 process as these were non substantive amendments and they were in line with Section 21 (4)(b) – attached as Annexure 11. 
7.3 The 2018 Amendments 
On 25 June 2018, the Minister published the draft Section 21 amendment Notice in Government Gazette 41650, Notice No: 516 for public comment; in accordance with section 57 of the Air Quality Act.
The amendments were intended to:

· Align the Section 21 with the amendment of the 2012 National Framework for Air Quality Management. It should be noted that the NF and S21 Notice had the same provisions in some instances; e.g. the provisions for postponement of compliance timeframes are both in the NF and Section 21 Notice. Thus any amendment to such provisions in the National Framework MUST be accompanied by consequential amendments to Section 21 Notice; 
· Address issues related to the use of pyritic limestone that were continuously raised during the implementation of the notice; and 

· To clarify provisions of storage and handling of petroleum products for clarity purposes only. 

The detailed objectives of the amendments were as follows:

· Postponement of compliance timeframes

Provisions of postponement of compliance timeframes are amended for alignment with the draft amendment of the National Framework for Air Quality Management.

· Category 2 of the List: Storage and Handling of Petroleum Products 
Subcategory 2.4 of the list is amended to provide clarity on the requirements for storage facilities as well as for the loading and offloading of petroleum products.

· Category 5 of the List: Cement Production

Subcategory 5.4 and subcategory 5.5 are amended by the addition of the special arrangement on sulphur dioxide emission limit to allow for the use of pyritic limestone in response to Cement Industry’s request. While the department was not in agreement to this request, it was included in the Notice in the interest of transparency, in order to allow all interested and affected parties to make representations and objections, in line with the provisions of section 56 and 57 of the Act.

· Category 5 of the List: Ceramic Production

Subcategory 5.9 is amended by the addition of the special arrangement to allow for the use of waste materials with calorific value allowed in terms of the Waste Disposal Standards published in terms of the Waste Act, 2008 (Act No.59 of 2008).

· Category 9 of the List: Chemical Recovery Furnaces

Subcategory 9.2 is amended by the separation of requirements for kraft processes and bisulphate processes in line with the international best practice.

· Category 9 of the List: Wood Drying and the Production of Manufactured Wood Products

Subcategory 9.5 is amended to limit this category to direct-fired kilns, thus providing clarity of small boilers emission standards and their application on in-direct fired kilns.

· Schedule A: Methods for Sampling and Analysis 

A schedule of methods is revised to remove dated methods and add new ones as part of the legislated requirement for the prescription of measurements processes.

These amendments were published as a draft for public comments by the Minister on 25 June 2018 (Government Gazette 41650, Notice No: 516) for public comment; as required by section 57 of the Air Quality Act – attached as Annexure 12.
As part of the Notice, the Department made an invitation to members of the public to attend a workshop where the content of the said Notice will be discussed. The details of the workshop were as follows:
Venue: Kopanong Hotel and Conference centre 
243 Glen Gory Road, Norton Estates, Benoni 
Date: 14 June 2018 
Time: 11:00 to 17:00
An invitation was published along with the draft amendment Notice on 27 May 2018 in the Sunday Independent newspaper (attached as Annexure 13). The invitation was also circulated to air quality stakeholders that are on the Departmental stakeholder databases by email (evidence attached as Annexure 14).

Over and above stakeholder and AELA comments made and discussions held in the said workshop at the Kopanong Hotel and Conference centre; written submissions were made by members of the public during the public commenting period. As part of the stakeholder submissions received by the Department, some pointed out aspects of the long standing discussions regarding compliance to the Minimum Emission Standard (MES) for Sulphur Dioxide (SO2) that had taken place in the recent past.  These can be seen in the stakeholder comments and responses database attached as Annexure 15. That is, existing plants are able to comply with the section 21 limits for many other pollutants (such as nitrogen dioxide, carbon monoxide and particulate matter) but are having challenges with SO2 compliance primarily due to the hefty cost of SO2 abatement technology. 
It was in light of the above comments coming out of the public participation processes that the Minister undertook an assessment that would inform the revision of the SO2 emission limit (Category 1.1) for existing plants only . Another independent assessment was done in the form of a technical Cost Benefit Analysis (CBA) – report attached as Annexure 16. The CBA revealed that the cost of implementing the technology far exceeds the benefits, which showed that indeed there are grounds to evaluate the SO2 emission limit only for existing plants. The Department also conducted a separate technical evaluation on the same SO2 emission limit specifically 2020 compliance (report attached as Annexure 17). In particular, the assessment noted that that in order to achieve the new plant standard of 500mg/Nm3 for SO2, the installation of limestone based wet Flue Gas Desulphurisation (FGD) is required. Although the wet FGD is efficient, there are major challenges associated with it.  The typically capital cost for a 4000MW power plant is R13 billion with an additional R3 billion operating cost per annum.

Furthermore, the assessment noted that FGD installation requires additional water resources and the mining of additional limestone. South Africa’s water resources are already constrained and cannot cope with the current and the growing demand from both domestic and industrial users. Mining too, presents a whole lot of other environmental challenges and these are well documented. The amount and quality of limestone needed is also not readily available, therefore, limestone would have to be mined because FGD uses good quality limestone to absorb SO2 from the flue gas. The availability of good limestone that meets the requirements of the FGD technology is confirmed in the Northern Cape Province, which means that such limestone would have to be transported to the areas where the technology is implemented – largely in the Mpumalanga Province. This translates to an additional emission source for greenhouse gases and other air pollutants emitted by traffic sources. Moreover, the implementation of an FDG produces a by-product called gypsum. Gypsum, if not absorbed in another industrial process such as one constructing building insulation material (which does not exist in South Africa) or in cement production kilns (which is also not possible in South Africa because cement plants are mostly located far from existing facilities that would generate said gypsum and cement production has decreased significantly as cheap cement is imported from China), this gypsum therefore would end up in landfills in the Republic thereby creating another environmental problem. 
Revision of the new plant standard for existing plants from 500mg/Nm3 to 1000mg/Nm3 opens up the scope for other technologies to be used in the abatement of SO2 pollution. Dry Sorbent Injection (DSI), for example, is another type of desulphurisation technology that does not require water. However, the DSI SO2 removal efficiency is between 50 and 60 percent. Although the efficiency is low compared to wet FGD, it has very low capital costs. If DSI technology is implemented in South Africa most of the existing plants cannot achieve the current new plant standard of 500 mg/Nm3, however, only a few if at all would fail to achieve the 1000mg/Nm3, which is currently being inserted. It is, therefore, important to effect this change, bearing in mind that our goal is to manage and reduce pollution not necessarily to create avoidable non-compliances. Also a reduction of emission for SO2 for an existing plant from the limit of 3500mg/Nm3 to 1000mg/Nm3 is a significant one and would still lead to improvements in ambient air quality. 

Taking into account the outcomes of the above assessments and related body of knowledge available in the attached Annexures, the Minister amended the SO2 emission limit for existing plants only as shown in Table1 below and the Minister then published this as part of the Final amendment Notice on 31 October 2018 (Government Gazette 42013, Notice No. 1207 of October 2018) – attached as Annexure 18.
Table 1: Illustration of what constitutes the SO2 amendment for existing plants – Category 1.1
	Existing Plants

	IMPLICATIONS OF THE SO2 AMENDMENTS
	Current emission limit (2015-2020) (mg/Nm3)
	Technology requirement
	Expected emission limit 01 April 2020 (mg/Nm3)

	2013 Notice requirement
	3500
	Wet FGD
	500 

	2018 Notice requirement
	3500
	Alternative technologies
	1000 


	IMPLICATIONS OF THE SO2 AMENDMENTS
	Current emission limit (2015-2020) (mg/Nm3)
	Expected emission limit 01 April 2020 (mg/Nm3)

	2013 Notice requirement
	500
	500

	2018 Notice requirement
	500
	500 


This revised SO2 emission standard (from 500mg/Nm3 to the now 1000mg/Nm3) shown in Table 1 above is applicable from 01 April 2020. No existing plant is operating at that emission limit currently. The applicable standard now is the 2015 standard, which is 3500mg/Nm3 which they are currently operating at (some facilities are operating at 4000mg/Nm3) so a new plant standard of 1000mg/Nm3 for these facilities is a big reduction because a plant is moving from 3500mg/Nm3 to 1000mg/Nm3. This revision in essence constitutes a reduction of 58% in total emissions with the 1000mg/Nm3 as opposed to the 79% that would have been achieved with the standard 500mg/Nm3. Furthermore, an analysis of the 2017 State of Air Report (Annexure 19) shows compliance with the national ambient air quality standard for SO2, with the facilities operating at 3500mg/Nm3 so a future limit of 1000mg/Nm3 is not expected to constitute a deterioration in the State of Air. The revision of the new plant standard for SO2 for existing plants will, therefore, result in an improvement in the State of Air in comparison to the current measured SO2 levels in the Republic, which is still the desired outcome of the Department.
8 COMPARISON OF SOUTH AFRICA’S EMISSION STANDARDS WITH THOSE OF OTHER COUNTRIES 

8.1 Table 2: Emission standards comparison

	POWER GENERATION (COMBUSTION INSTALLATION) – Coal, Lignite and other solid fuels

	COUNTRY/ REGION
	OXIDES OF SULPHUR
	PARTICULATE MATTER
	OXIDES OF NITROGEN

	South Africa
	500 - 3500
	50 -100
	750 -1100

	New South Wales 
	
	
	

	European Union
	200 - 450
	20 - 30
	150 – 300

	China
	50- 100 (hourly)
	35 (new)  50-200
	10 (new) 20 -30


	CEMENT PLANTS

	COUNTRY/ REGION
	OXIDES OF SULPHUR
	PARTICULATE MATTER
	OXIDES OF NITROGEN

	South Africa
	50 - 250 (400 High S)
	30 – 50/ 50 – 100/ 50 – 50/ 30-50
	1200 - 2000

	New South Wales 
	50
	30 - 95
	800

	European Union
	< 50 -400
	-
	200 - 450

	China
	100- 200 (new) 200-400 (existing)
	30 - 50
	400 - 800

	UK
	200 (600-2500 High S)
	· 
	900


As indicated in Table 2 above; 

· Different countries have different emission standards for different pollutants. 

· No two countries have the same standards. 

· South Africa’s standards are not inconsistent with practise elsewhere i.e. for some pollutants the standards are more relaxed while for other pollutants the standards are stricter than they are in other countries.

The reasons for these differences are provided are summarised as follows:

8.2 Legislative maturity 

Different countries have developed air quality legislation and associated emission limits in different years. Thus, countries who have a long standing Air Quality Legislation would generally have stricter emission limits because the facilities established in the earlier years were already subjected to a legislation. For South Africa, it is only in 2010-2013 that industries got to know about the proposed emission limits. Other countries had legislated emission limits as early as 1960. 

8.3 Special arrangements and consideration of age of plants

Depending on the maturity of the legislation, different countries consider special arrangements for older plants. The South African standard development processes has always taken into consideration the age of the plants. There is an acknowledgement in both the AQA and the 2007 National Framework that, initially, there may be different rules for new plant and old plant. 

In the AQA, this acknowledgment is contained in Section 21(3) (b) which notes that government may make allowances for “transitional and other special arrangements in respect of activities which are carried out at the time of their listing.” In this regard, the term ‘transitional’ implies that these ‘special arrangements’ for old or existing plant are a ‘transition’ from the old rules to new rules.

Previously, this special arrangement has been in the form of postponements of compliance timeframes. This was because as acknowledged in the national Framework, there was no cost-benefit analysis done to inform the existing plant standards.  However, with a cost benefit analysis, the Minister may amend the standard for existing plant based on the outcomes of the analysis.

8.4 Characteristics of raw materials and fossil fuels

Different raw materials and fossil fuels used by industries are inherently containing high levels of impurities. For example, the coal that is used in South Africa does not have the same level of Sulphur as the coal used in America, China and other countries. As such, the levels of sulphur dioxide (SO2) released by industries in the different countries will vary depending on the composition of the coal. Hence the SO2 emission limits for example, may not be similar.
8.5 State of ambient air quality in different countries

Different countries have different pollutants that are exceeding ambient levels in their own environments. For example, for countries where NOx is a problem in the ambient air, emission limits for NOx will be more stringent. This is why one of the approaches used by AQA for determining emission limits is the consideration of cumulative impacts in the airshed. That is, the consideration of impacts on ambient air quality. For example, currently, the state of ambient air quality in South Africa shows no exceedances/problems of SO2, therefore the emission limits for SO2 need not be the most stringent in the world. 

8.6 Cost benefit analysis

In its simplest form, a “cost-benefit analysis” is an attempt to ensure that the cost of an intervention is balanced by the benefits of the intervention. In practical terms and in the current context, what this means is that the costs of implementing any air pollution management initiatives or interventions required to ensure compliance by the compliance date must be balanced by the benefit accrued through the intervention on the environment, including health, social conditions, economic conditions, ecological conditions or cultural heritage. In practise, although establishing the costs of an intervention is relatively easy, costing the benefits to the environment is far more complex.
8.7 Best Practicable Environmental Option

Section 4(2)(b) of the National Environmental Management Act (Act No. 107 of 1998, “the NEMA”) requires that – 

Environmental management must be integrated, acknowledging that all elements of the environment are linked and interrelated, and it must take into account the effects of decisions on all aspects of the environment and all people in the environment by pursuing the selection of the best practicable environmental option.

The department has defined the Best Practicable Environmental Option (BPEO) as –

The option that provides the most benefit or causes the least damage to the environment as a whole, at a cost acceptable to society in the long-term as well as in the short-term .

With this, the 2007 National Framework details a “BPEO test” for a decision as follows:

· Best – meaning “state of the art”, most effective or most beneficial. “Best” is informed by information provided in peer-reviewed local and international literature;

· Practicable – meaning feasible, realistic, possible, workable, practical, viable or doable, i.e. it is the opposite of impossible. “Practicability” is informed by cost-benefit analyses (CBA), accessibility, affordability, availability and other information provided in peer-reviewed local and international literature; and

· Environmental option – meaning that the option must be measured in terms of its impact on the environment, where the environment means the surroundings within which humans exist and that are made up of: (i) the land, water and atmosphere of the earth; (ii) micro-organisms, plant and animal life; any part or combination of (i) and (ii) and the interrelationships among and between them; and the physical, chemical, aesthetic and cultural properties and conditions of the foregoing that influence human health and wellbeing.
In the standard setting context, specifically with respect to technically-based standards (e.g. emission standards) the “best” component of BPEO principle will be informed through the use of the Best Available Technology/Technique (BAT) approach. BAT implies the consideration of technologies or techniques that deliver pollution controls to the best degree technologically possible, without economic or other considerations. In this regard BAT is measured with reference to best practice documentation published internationally.

9 Status of Postponement Applications
9.1 Update on the Panel of Experts Looking into the Minimum Emission Standards

At the conclusion of the sitting of the PC on 6 February 2018, it was recommended that a Technical Advisory Panel be established that would undertake an independent assessment of the viability to retrofit abatement technologies that would mitigate the emissions of SO2 from old facilities such as Eskom power stations and Sasol South Africa operations. Preparatory work towards this was done, a submission was prepared as well as the Terms of Reference that would provide guidance on the establishment of the Panel was submitted to the Minister – as she is legally empowered to establish the Expert Panel. The then Minister Molewa did not approve the request and instructed that further work be conducted on the progress of all the previous postponements granted and the challenges thereof for the past five years. The required information has been supplied – and a new Ministerial submission has been made and approved by Minister Mokonyane.  The Department is now conducting the required Supply Chain Process to advertise for nominations after which a recommendation for appointment will be submitted to the Minister for approval 

Recent developments, however, are that the amended Section 21 Notice was promulgated on 31 October 2018 – Annexure 18. Therein is the new plant standard for SO2 for existing plants has been revised from 500mg/Nm3 to 1000mg/Nm3 and this is applicable from 1 April 2020 – as discussed in part 7.3 of this memo above. The revised standard opens the scope for a wider range of technologies to be utilized to achieve compliance – it is not a “no investment” scenario. However, the regulated community is still to advise whether there are still major difficulties at this stage or not and all of that will be considered by the Panel of Experts who will report back as necessary.
9.2 Update on Postponement Applications

The attached Annexure 20 provides a detailed analysis per plant for the postponement applications granted from 2015 to date.  The information includes the compliance status of postponement holders; progress made towards the implementation of emissions offsets programmes; and the required information on applications for further postponements.
10 Conclusion

The Portfolio Committee on Environmental Affairs has been provided with the rationale of the identification of the Listed Activities and establishment of their associated Minimum Emission Standards in terms of section 21(1)(a) and section 21(3) of the National Environmental Management: Air Quality Act, 2004 (Act No.39 of 2004), and related amendments. Further, an explanation of the process followed in revising the SO2 emission limit for existing plants (Category 1.1); a comparison of the South African minimum emission standards with other countries as well as a report on the status of postponement applications.
� In the absence of a formal or legislated definition of the word “significant”, in terms of atmospheric emissions, the department uses the “reasonable person” legal test. For example, if a reasonable person considers a particular atmospheric emission to have, or potentially have, a detrimental effect on the environment, including health, social conditions, economic conditions, ecological conditions or cultural heritage, such an emission must be regarded as “significant”. 


� The AQA “Listed Activities are akin to the APPA “Scheduled Processes”.


� The AQA provides a regulatory tool for the regulation of activities or appliances not suited for regulation as Listed Activities, i.e. widespread or common activities or appliances that, individually, may not have significant emissions, but which do have significant emissions when considered as a group or class, e.g. motor vehicles. This tool is the “Controlled Emitter” tool that identifies the group or class of such activities or appliances and sets minimum emission standards for the group or class, i.e. no individual permits are required or issued. 


� The “APPA-AQA transition” refers to the time when the AQA is brought into full effect and the associated repeal of the APPA.


� Government Gazette No. 28016 of 9 September 2005.
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